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PREFACE. 



Portions of the essays on the Law of Evidence and 
the Law of Contract have already appeared in sub- 
stance in the Law Quarterly Review, The remaining 
contents are now published for the first time. 

The neglect of the study of legal history is 
doubtless due to the feeling that such study is but the 
digging up of dry bones that cannot live. And, indeed, 
there is much to justify the opinion. Nevertheless, I 
am persuaded that, by a discriminating examination of 
the law that is dead, we may throw much needed light 
upon the principles of that which is living. I have, 
therefore, endeavoured to avoid, as far as possible, 
mere antiquarianism, and to deal with legal history, 
not so much for the sake of any inherent interest it 
may possess, as for the sake of the assistance afforded 
by it to the scientific study of the first principles of 
law. 



IV. PREFACE. 

These essays have been written at the ends of the 
earth, and I trast that their defects may be charitably 
attributed, so far as may be, to the obvious difficulties 
attending historical research in regions so remote. 

For the Table of Contents and the Index I am 

indebted to the kindness and care of Mr. John Clarke, 

M.A., LI^B. (Lond.), of the Inner Temple, Barrister- 

at-Law. 

J. W. S. 

Temuka, 

New Zealand, 
Jvly, 1 89 1. 
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THE LAW OF EVIDENCE. 



Zbc 1bi0tor^ of tbe Xaw of Bvibencc* 



§ I. One fact is evidence of another when it in 
any degree renders the evidence of that other probable. 
The quality by virtue of which it has such an effect 
may be called its probative force, and evidence may 
be defined as any fact possessing probative force. 
6uch force may be of any degree of intensity. Where 
it is great enough to form a rational basis for an 
inference, the evidence possessing it constitutes Proof. 

An essential requisite for the discovery of truth is 
the correct measurement of probative force. Now in 
this matter judicial action differs strikingly from the 
other departments of action and inquiry. In all other 
departments the measurement of probative force is left 
to the judgment of the individual in the individual 
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case. In law, on the other hand, individual judg- 
ment is largely superseded by imperative rules for the 
measurement of probative force. The law gives to the 
judge a measure which he must use! to the exclusion 
of his own discretion. Whether certain evidence is 
sufficient for proof is, in other departments than law, 
a question for the discretion of those with whom the 
decision rests ; a matter to be determined not by rule 
but by natural reason and sound judgment. In law, 
however, there has been set up an external or objective 
measure of evidence and test of proof, and it is only 
where this measure and test does not apply that there 
is scope for individual judgment 

It is not the case, indeed, that outside of law there 
are no general principles recognised as to the measure- 
ment of probative force. On the contrary, there are few 
such principles recognised in law that are not also 
recognised in other departments. For example, the 
inferiority of hearsay testimony is not a secret known 
only to the courts of law. The peculiarity of law in 
this connection lies, not in the recognition of such 
principles, but in the method of their application. In 
law they are hard and fast rules, to be blindly applied 
in all cases ; outside of law they are merely maxims for 
guidance and warning. Outside of law they are 
servants ; in law they are masters. Outside of law 
they guide and inform individual discretion; in law 
they exclude it. 
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§ 2. The largest and most important part of the 
Law of Evidence consists then of rules for the measure- 
ment of probative force. These rules may be divided 
into three classes : first, rules declaring certain facts to 
amount to proof; second, rules decLaring certain facts 
not to amount to proof; and third, rules declaring 
certain facts to have no probative force at all, that is, 
not to be evidence. The first class may be divided 
into two, corresponding to two different kinds of proof. 
For proof is either absolute or conditional ; or, in 
other words, either conclusive or rebuttable. A fact is 
absolute or conclusive proof when it amounts to proof 
irrespective of the existence or non-existence of any 
other facts. A fact is conditional or rebuttable proof 
when it amounts to proof, not absolutely, but only con- 
ditionally on the absence of certain other facts. Taking 
into account this last distinction, therefore, we have four 
classes of rules for the measurement of probative force ; 
namely, rules declaring that certain facts are : 

(i) Conclusive proof, or, in other words, raise a 
conclusive presumption ; 

(2) Conditional or rebuttable proof, or, in other 

words, raise a rebuttable presumption ; 

(3) Not proof; 

(4) Not evidence. 

These rules do not of course so completely occupy 
the field as altogether to exclude the action of individual 
discretion ; and, so far as they do not extend, the mea- 
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surement of probative force is a matter left to common 
sense. 

We may illustrate by a few instances this fourfold 
division of rules for the measurement of probative 
force. An example of rules of the first class is the rule 
that the record of a court of record is conclusive 
proof of the matters recorded, no contrary averment 
being admissible. Another is the rule that the fact of a 
child's being under the age of seven is conclusive proof 
of the absence of criminal intention. As we shall see 
later, this class of rules was in early law by far the most 
important — so important and so large, indeed, as almost 
to contain the whole of the law of evidence. In the 
second class of rules, namely, those establishing con- 
ditional proof, we have the rule that a person not 
heard of for seven years is presumed to be dead, and 
the rule that a wife committing certain crimes is pre- 
sumed to act by the compulsion of her husband. In 
the third class of rules, namely, those declaring certain 
facts not to be proof, we have the rule that in certain 
treasons the evidence of one witness is insufficient. 
And in the fourth class, consisting of rules declaring 
certain facts to have no probative force at all, we have 
the rules excluding hearsay testimony and excluding 
parol evidence of the contents of a written document. 
In modern English law this last class of rules is by far 
the most important. 

§ 3. Such rules for the measurement of probative 
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force do not indeed constitute the whole of the law of 
evidence. There is another portion of this branch 
of law dealing, not with the effect of evidence when 
produced, but with the methods of its production. It 
treats, for example, of the mode of producing and ex- 
amining witnesses, not of the worth of their testimony. 
But with this second branch of the law of evidence we 
are not here concerned, and we shall accordingly use 
the term " law of evidence " to signify a body of rules 
for the measurement of probative force. There is one 
rule, however, relating to the production of evidence, 
which is so intimately connected with rules for the 
measurement of probative force that it must here be 
noticed. It is the rule that when, owing to the 
operation of any rule as to probative force, certain 
facts would even if brought before the court be useless 
and inoperative, such facts must not be brought before 
the court. Thus it is a rule that hearsay has no 
probative force, and this rule gives rise to a second 
rule that such testimony must not be produced. It 
may be objected that there are here not two rules but 
only one; that it is quite sufficient to lay down the 
rule that hearsay evidence is inadmissible without 
laying down as a foundation therefor a supposed rule 
that such testimony has no probative force. But that 
that there are really two rules may be seen from the 
fact that the one may exist without the other. The 
rule of exclusion may for some special reason be 
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broken through without detriment to the underlying 
rule as to probative force. Two facts bemg in issue, 
certain testimony may have probative force with 
respect to one, but none with respect to the other; 
and the mere physical fact of admission for the one 
purpose does not affect the rule that the testimony is 
irrelevant for the other purpose. 

§ 4. The primary intention in establishing rules 
for the measurement of probative force is of course to 
secure or facilitate the discovery of truth. Legal 
ingenuity, however, has discovered that such rules can 
be put to very different uses, and the result is that a 
portion of the law of evidence has been established for 
purposes quite distinct from the discovery of truth. 
Rules of evidence, that is to say, rules for the measure- 
ment of probative force, may therefore be divided into 
two classes according as the discovery of truth is or is 
not their true object. In the absence of any better 
terminology, rules of the first class may be called true, 
and rules of the second fictitious. A true rule of evi- 
dence is the result of a bona fide attempt to formulate 
the principles which should guide a prudent man in 
weighing evidence. A fictitious rule of evidence is one 
that is in form an imitation of a true rule, but is in 
reality intended to compass a different end. 

We shall illustrate this distinction between true 
and fictitious rules of evidence by examining certain 
instances. Among rules declaring certain facts to have 
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no probative force, we may compare the rule excluding 
hearsay evidence with that excluding documents not 
properly stamped. The object of the former is to 
secure the discovery of truth ; that of the second is to 
increase the revenue. Turning to the class of rules 
declaring certain facts to amount to conditional proof, 
that is, to raise rebuttable presumptions, we find that in 
many cases such presumptions are established merely 
for the purpose of laying the burden of proof upon the 
shoulders best able to bear it — established not because 
the fact presumed is considered probable, but because 
for some reason it is advisable that the burden of dis^ 
proving it should lie on the other side. For example, 
it is often very much easier to prove a positive than a 
negative averment ; consequently the law often raises a 
presumption in favour of the party who would otherwise 
be obliged to prove the negative, and so throws upon 
the other party the lighter burden of proving the 
positive. There then we have a presumption that is 
not based on any bona fide estimate of probability. It 
is in the class of rules establishing conclusive presump- 
tions, however, that we find the most numerous and 
important instances of these fictitious rules of evidence. 
These are the fictions that play so curious a part in legal 
development. Fictions have most commonly taken the 
form of non-traversable allegations, that is to say, state- 
ments in the pleadings known to be false, and yet 
conclusively presumed to be true. The object sought 
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to be attained by such fictions is of course the indirect 
alteration of the law, and their efficiency for this end is 
obvious. For the practical effect of any rule of law 
depends on two things — the nature of the rule itself, and 
the nature of the facts to which it is applied. To alter 
this practical effect, therefore, it is necessary to alter 
either the law or the facts. And the only method of 
altering the facts is the establishment of conclusive pre- i 
sumptions contrary to them. Thus the rule of law that ' 
an English court could take no cognisance of a bond 
executed beyond the seas, would, if applied to the fact 
that Bordeaux is beyond the seas, have prevented any 
action being brought on a bond executed at Bordeaux. 
The rule of law being unchangeable, the only way to 
avoid this result was to alter the fact of Bordeaux being 
beyond the seas, and this was effected by a non-travers- 
able allegation that the bond was executed at a certain 
place called Bordeaux in France in Islington in the 
County of Middlesex. " Whether there be such a place 
in Islington or no is not traversable in that case.'* (') 
This is the famous fiction whereby English courts 
obtained jurisdiction in transitory actions in which the 
cause of action arose abroad. We find it in use as 
early as the reign of Edward III.O 

§ 5. What is the explanation of the prevalence of 
such fictions during a certain stage of legal development ? 

(»)Co. Litt. 261 K 

(«)Y. B. 48 Ed. III. 2, pi. 6. 
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Why has the law been so often changed indirectly by 
the establishment of a fictitious rule of evidence instead 
of by the direct abolition of the ancient rule ? The 
answer is that the force of legal reform, when exercised 
merely through judicial legislation, follows the line of 
least resistance, and that this line is not commonly the 
most direct one. On the contrary, the more direct the 
line the greater the strength of the opposing force of 
legal conservatism. To circumvent an established rule 
is easier than to oppose it directly. To plead in 
confession and avoidance of the rule may be possible, 
when to plead in bar of it is not. And one of the 
methods of so avoiding a rule which is ostensibly 
still in force, is the establishment of those conclusive 
presumptions known as fictions. 

Fictions, being thus the result of the weakness of 
the force of legal progress, are characteristic of periods 
in which legislative inactivity leaves the work of reform 
to the judges. In our modem system, therefore, 
fictitious presumptions have almost disappeared. One 
important instance of such a presumption is, however, 
still recognised by our law. I refer to the rule of 
equitable estoppel. Speaking generally, a statement 
made by A. to B., on which B. acts to his hurt, is 
conclusively presumed as against A. and in favour of 
B. to be true. This is both at the present day and in 
its origin a fictitious presumption ; it is not, nor ever 
was, based on any estimate of probability, and differs 
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Iherein from the other kinds of estoppel, which, as we 
shall see later on, had such a basis. Unlike most other 
fictions, the tendency of which is to complicate and 
perplex the law, this rule of equitable estoppel makes 
for simplicity. For the complexity of law has its origin 
in the complexity of facts, and any device for simplify- 
ing the facts simplifies the law likewise. And this is 
exactly what the principle of equitable estoppel does. 
By conclusively presuming in certain cases that facts 
are as they are represented and understood to be, it 
eliminates in these cases the complexity due to conflicts 
between statements and facts. Thus, to give one 
example of the effect of this rule of estoppel : by its 
aid we are enabled to define a contract as depending 
for its existence on mutual assent, and the definition 
is not rendered untrue by the fact that a principal may 
be liable for contracts made by an agent in excess of 
his authority. Without the aid of the fictitious pre- 
sumption in question, the definition would require 
elaborate qualification respecting the circumstances in 
which mutual assent is unnecessary. 

§ 6. The extent to which the law of procedure has 
moulded the substantive law, the extent to which the 
remedy has been the measure of the right, must have 
struck every student of legal history. And in this 
respect the law of evidence has not fallen behind the 
other portions of the law of procedure. There may be 
traced a process by which rules of evidence have to no 
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inconsiderable extent been transformed into rules of 
substantive law, the transformation having in many 
cases become so complete that the true origin of the 
rules is no longer recognised. Let us see how this 
transformation is effected. 

In any judicial enquiry relevant facts are of two 
classes: first, those which are^reative or destructive 
of the right in question (/.^., investitive or divestitive 
facts), and secondly, those which are evidence or proof 
of such investitive or divestitive facts (/>., evidentiary 
facts). Rules determining the effect of the former 
class of facts are of course rules of substantive law ; 
thosp determining the effect of the latter class are rules 
of evidence. Now, though the distinction between 
those two classes of facts is perfectly logical, it is one 
that lies not so much in the nature of the facts as in 
the point of view from which the law regards them. 
It is quite possible, therefore, for facts originally merely 
evidentiary to pass over, in consequence of a change 
of legal theory, into the class of facts investitive or 
divestitive. It is in the case of rules establishing con- 
clusive presumptions that there exists the most notice- 
able tendency towards this transformation of rules of 
evidence into rules of substantive law. For nothing 
is more natural than for an evidentiary fact that is 
conclusive proof of an investitive fact to supplant that 
investitive fact and to become itself the title to the 
right in question. If A. is made conclusive proof of 
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B., and B. is the title of the right X., the element B. 
may easily drop out of sight altogether, and A. itself 
may become the fact on which the existence of X. 
directly depends. Thus a bond was originally merely 
evidence of the existence of a debt arising from a loan 
or in some other manner. It was a written admission 
of his debt by a debtor. It was early settled, however, 
that a written admission was conclusive proof of the 
thing admitted. A bond, therefore, was conclusive 
proof of the existence of some fact giving rise to a 
debt, or, as the phrase was, of some causa debendi. If 
there was a bond, therefore, it did not matter whether 
there was actually any causa debendi or not ; and the 
natural result of this was that the supposed causa 
debendi fell entirely out of sight, and the bond ceased 
to be regarded as merely a method of proving a debt 
and became a method of creating one. In other 
words, the rule of evidence that a bond was conclusive 
proof of a debt became the rule of substantive law 
that a bond creates a debt. Other instances of the 
influence of the law of evidence on the substantive . 
law will be noticed later in this essay. 

§ 7. There is a common impression that the law 
of evidence is a comparatively modern development, 
and that early law contains few or no rules of this 
nature. This, however, is not the case. It is true, 
indeed, that a great part of the law of evidence as it 
exists at the present day is of recent growth. But it is 
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not true that our early law possessed no corresponding 
rules of its own. On the contrary, the law of evidence 
was in old times a niuch more important branch of the 
law than it is at present, and the history of it is, in 
general, a history not of growth but of decay. It is a 
history, not of gradual encroachment of hard and fast 
rules of law upon the sphere of unfettered discretion, 
but, in the main, of the gradual enfranchisement of 
discretion from the bondage of such rules. 

The history of the law of evidence may be roughly 
divided into three periods, distinguished from each 
other by the predominance in each of a different class 
of rules. The earliest of such periods is that in which 
the prevailing rules are rules establishing conclusive 
proof. The second period is characterized by the 
prevalence of rules for the exclusion of witnesses. The 
third or modem period is that in which the law of 
evidence consists for the most part of rules for the 
exclusion of evidence. We shall make a brief exami- 
nation of each of these periods in its turn. 

§ 8. The characteristic of the first period is that 
rules declaring certain facts to amount to conclusive 
proof prevailed to such an extent as almost to exclude 
judicial discretion altogether. The law recognised a 
certain number of methods of proving facts. If the 
party on whom lay the onus probandi succeeded in 
following out the prescribed method of proof, he 
prevailed; if not, he failed. What the court thought as 
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to the real facts of the case was, in general, a matter 
entirely irrelevant. Proof was what satisfied the law, 
not what satisfied the court. The forms of proof so 
required by law were various. In some cases the 
simple oath of the party was sufficient. More commonly 
this oath required to be confirmed by those of a fixed I 
number of compurgators. In other cases the oath of a 
party or of a witness, confirmed by the favourable 
result of the ordeal, was the appointed proof. After 
the Conquest, one of the commonest forms of proof was 
the testimony of a party or of a witness supported by 
victory in the judicial combat. When the matter in 
issue was the proceedings of a court of justice, the 
proper proof was the testimony of the recordaiores (the 
recorders or remembrancers of the court), or, after the 
introduction of the system of keeping written records, 
the rolls of the court If the facts in dispute could be 
proved by writing, then that writing was the appointed 
and conclusive proof. Finally, after the introduction 
of the jury system, the testimony of the juratores 
became in many cases decisive of the facts in issue. 

A consequence of this peculiar character of early 
procedure was what has been called the Medial 
Judgment, (^) that is to say, an interlocutory decision 
as to the nature of the proof that must be given, and 
as to the party who is to have the burden or privilege 
of giving it. The Low Latin terms for the medial 

(i) Bigelow's History of Procedure, 59, 288 et seqq. 
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judgment ^trt Judicium and lex, the two being synony- 
mous. These terms were qualified according to the 
method of proof ordered by the particular judgment in 
question. Thus, judicium aquce Q) meant a medial 
judgment ordering the suit to be decided by the ordeal, 
of water. Judicium ignis (*) or lex ignea (*) referred 
similarly to the ordeal of fire. Judicium dudli (*) or lex 
duelli (^) meant an order for trial by battle. Similarly 
lex sacramentalis (^) referred to proof by compurgation, 
and lex recordationis i^) to proof by record. To give 
security to perform the medial judgment \% judicium 
vcuiiare, (*) legem vcuiiare, (*) or probationem vctdiare»(^^) 
And to perform the judgment is similarly judicium^ 
legem^ vel probationem fcuere. 

By an easy metonymy the terms judicium and lex 
came to mean not only the medial judgment itself but 
the form of proof ordered by the judgment Judicium 
ignis or lex ignea, for example, came to mean not so 
much the judgment directing trial by the ordeal of fire 
as the actual ordeal itself: as in the phrase ire ad 
judicium ignis, 

(i) Ancient Laws and Institutes of England, I. 473, 
(2) Ibid. (3) Du Cange, sub voc Lex. 

(4) Ibid. (5) Ibid. 

(6) Ancient Laws and Institutes of England, I. 549, 544, 

(7) Bigelow's History of Procedure, p. 66. 

(8) Ancient Laws and Institutes of England, IL 491. 

(9) Ibid. L 551, 545. 

(10) Bracton, fol. 329 b. 
B 



l8 THE HISTORY OF 

The term judicium^ standing by itself, though 
sometimes used in a general sense to signify any medial 
judgment, is most commonly used as a contraction of 
the X.tTm judicium Dei to signify the ordeal; so much 
so that we actually find the compound lex judicialis (^) 
used in the same sense. Similarly the term lex^ stand- 
ing by itself, is rarely used to include all forms of the 
medial judgment. It usually, though not invariably (2), 
excluded trial by battle. Naturally, also, the term did 
not extend so as to include new forms of proof, such 
as that by jury. As most commonly used, it included 
merely compurgation and the ordeal. Now, the ordeal 
went out of use in the early part of the thirteenth 
century. After this time, therefore, compurgation 
appropriated to its own use the once generic term lex. 
Defensio per legem from that time onward meant 
compurgation, and wager of law meant giving security 
to produce the requisite number of compurgators. 

§ 9. The . different species of proof, or leges ^ re- 
cognised in this first period of the law of evidence may 
be divided into three classes. The first of these 
is proof by matter of record j the second, proof by 
matter in writing ; the third, proof by parol testimony. 
Within the third class fall trial by compurgation, 
by ordeal, by battle, and by jury. It may seem a 

(i) Ancient Laws and Institutes of England, L 517. 
(2) Ibid. I. 548. In disrationatione feudi producere debet 
feudatus testem suum ad bellum vel cUiam legem. 
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paradoxical assertion to say 'that the ordeal and the 
battle are instances of proof by parol testimony, but 
it is strictly true. The ordeal and the battle were 
in legal theory coupled with the oath as means of 
authenticating the testimony of witnesses. These were 
the three tests or touchstones of the truth of human 
testimony approved by the wisdom of our ancestors. 
We have already rejected two of them as worthless ; it 
is not impossible that in course of time we may reject 
the third. 

It may be objected that the ordeal is properly a 
method of distinguishing, not between true and false 
testimony, but between innocence and guilt. But in 
the first place, this mode of trial was used not merely 
in criminal cases, but also in civil proceedings in which 
there was no question of guilt or innocence. And in 
the second place, the ordeal was always preceded by a 
declaration of the person going thereto respecting the 
facts in issue, and success in the ordeal was regarded as 
conclusive proof of the truth of such declaration. 
The Code of Manu does not mention ordeals except 
along with oaths as a test of the truth of testimony : 
" He whom the blazing fire bums not, whom the water 
fioon forces not up, or who meets with no speedy mis- 
fortune, must be held veracious in his testimony on 
oath."(^) Further, the testimony so authenticated was 
not necessarily that of a party to the cause ; it might 

(i) Code of Manu, VIII. 115. 
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be that of a mere witness. Thus in a case mentioned 
in Domesday Book (^) in which the plaintiflf claims 
land as his, the defendant denies his claim and offers 
witnesses who are ready to maintain his denial by oath 
or ordeal. 

The legal theory of trial by battle was exactly the 
same as that of trial by ordeal. His testimony was 
true who could in the maintenance of it go unhurt 
through the ordeal, or in single combat vanquish by 
the grace of God him who denied it. Thus, to quote 
from the record of a plea of right in the time of the 
Conqueror : " Et inde sunt legitimi testes apud nos 
. . . . qui hoc viderunt et audierunt, parati hoc 
probare per sacramentum et bellum." (2) The witness 
so offering to maintain his testimony per corpus was 
either a party to the cause or some outsider. In the 
latter case the combat was said to be fought by the 
party through a champion. Whatever may have been 
the practice, it was undoubtedly the theory of the law 
that a champion was a witness supporting his own testi- 
mony in single combat with him who contradicted it. 
Thus Glanville, describing the procedure in a plea of 
right, says : " And here it may be observed that the 
champion of the demandant should be such a person as 
is a proper witness of the fact. Nor is it lawful for the 
demandant to prosecute his claim in his own person, 

(i) Bigelow's History of Procedure, 293. 
(2) Bigelow's History of Procedure, 252. 
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because it is not permitted, unless by the intervention 
of a proper witness who has both heard and seen the 
fact." (^) It is therefore perfectly correct to treat trial 
by ordeal and by battle as instances of proof by parol 
evidence. That trial by jury was in its origin another 
instance of the same species of proof is matter of 
common knowledge, jurymen being originally not 
judges of fact, but witnesses. 

§ lo. Although the characteristic of this first period 
of the law of evidence was, as has been said, the pre- 
valence of modes of trial by which judicial discretion 
was excluded in favour of imperative rules as to what 
was and what was not proof, ^here was recognised 
one mode of trial in which judicial discretion had free 
play. This was trial by witnesses. In this form of 
trial, witnesses were produced on each side, and 
examined by the court, and the only considerable 
difference between it and the modern trial by jury was 
that in the former the decision lay with the court 
instead of with a body of jurymen. {^) At an early 
period, however, trial by witnesses practically disap- 
peared in favour of trial by jury, and in the opinion of 
Fortescue it was not the least of the points in which the 
common law was superior to the civil law that the 
former did not, like the latter, allow this form of trial. (^) 

(i)Glanville, Ub. II. c. 3. 

(2) See Bracton, f. 151a. 

(3) Fortescue, De Laudibus, c 21. 
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The system has left a few relics in our law, the most 
important of which is the necessity of calling the attest- 
ing witnesses of a deed. 

A second point to be noticed is, that the form of 
conclusive proof was, in general, called into operation 
only to rebut a presumption already raised by the 
testimony of witnesses on the other side. They were 
generally modes of disproof rather than of proof. The 
witnesses called to raise such a presumption were called 
collectively the secfa^ or suit. They were originally 
examined by the court, and, unless in the opinion of the 
court their testimony was sufficient to raise a prima 
facie presumption, the other side lay under no obliga- 
tion to produce any of the recognised forms of dis- 
proof. It was only on one side, therefore, that the law 
of evidence excluded judicial discretion. 

By Magna Carta the necessity of the production 
of the secta was expressly declared. (^) But the examina- 
tion of the secta was probably never much more than a 
mere form, and at an early period it ceased to take 
place except at the special request of the opposite 
party. (*) Finally, in the reign of Edward III. ('') the 
judges refused to examine the suit in any case, and 
henceforth its production was a mere fiction. The 

(i) Magna Carta, c. 38. 

(2) See Y. B., 20 Ed. I., 68 ; 21 and 22 Ed. I., 68 and 456 ; 
7 Ed. II., 2, 242 ; 18 Ed. II., 582. 
(3)Y. B., 17 Ed. III., 48, pi. 14. 
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pleadings still concluded with the words et inde produxit 
secfam, but the witnesses were John Doe, Richard Roe, 
and others like unto them. 

§ IT. The following passage from Fleta is perhaps 
worth quoting as an illustration of the light in which 
matters of evidence and proof were regarded during this 
first period : 

"What resource has a creditor who has no writing of his 
debtor to produce, when he requires to give reasonable proof of 
his debt? It is to be known that the debtor is not bound to 
answer the single voice of the creditor, and to this effect is this 
statute in Magna Carta : * Let no freeman be put to his law or 
his oath by simple claim without trustworthy witnesses summoned 
to support it.' But if the plaintiff produces a suit, that is, the 
testimony oi lawful men who were present when the contract was 
made and who are examined by the judges and are found to agree 
in their testimony, then the defendant may wage his law against 
the plaintiff and against his suit. And if two or three witnesses 
have been produced to prove the claim, it is necessary that defence 
should be made by four or six, so that for every witness the 
defendant should produce two compurgators, as far as twelve. In 
this case the proof always lies on him who denies, and in proof 
the defendant is preferred to the plaintiff. If any of the compur- 
gators refuse to swear, or if sufficient are not produced, the 
defendant is held as convicted. But if the suit is found not to be 
consistent in its testimony, then the defendant will not be bound 
to wage his law against it, but will go thereof without day, and 
the plaintiff will be in mercy. And what has been said of the suit 
produced to support the voice of the plaintiff, may be said of a 
suit produced to prove tallies. Against tallies produced without 
a suit the simple oath of the defendant is sufficient. But it is 
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otherwise in cities and markets and among merchants, to whom it 
has been granted by the grace of the king in favour of merchants 
that they may in accordance with the law merchant have the 
privilege of proving the affirmative. And when their tallies are 
denied, they are allowed to prove them by witnesses and by the 
country. And among them there is used this custom, that if 
against a tally there is produced another taUy in proof of payment 
of the debt, and this second tally is denied, then it is adjudged 
that he whose tally is so impugned may prove it in this manner. 
Let him go to nine churches and upon nine altars swear that the 
plaintiff made him the tally as an acquittance of the debt contained 
in it, so help him God and these halidoms. Which being done, 
the defendant may go thereof without day and the plaintiff 
remains in mercy. ' " ( ' ) 

§ 12. Let us now see by what course of development 
this first period of the law of evidence has been left 
behind, by what means questions of proof have become 
in large measure questions to be decided, not by the 
application of imperative rules of law, but by the 
exercise of unfettered judicial discretion. We have 
seen that the forms of conclusive proof recognised 
under the primitive system were divisible into three 
classes; namely, proof by matter of record, by matter 
in writing, and by parol evidence. The two former 
remain to this day in what is substantially their 
primitive form. In a later portion of this essay we 
shall examine particularly the subject of the conclusive- 
ness of matter of record and of matter in writing, and 

(i) Fleta, lib. IL, c. 63, § 9 et seqq. 
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we shall see that in these cases the law of evidence 
still retains to a great extent the characteristics of its 
earliest period. The fortunes of proof by parol evi- 
dence have, however, been different. And the difference 
is due to the fact that one particular form of such proof 
prevailed over, and In course of time practically super- 
seded, all the others. This form was that of trial by 
jury. The ordeal early disappeared altogether. Com- 
purgation, or wager of law, was soon abolished in 
criminal procedure, and in civil procedure was allowed 
in but few cases, while even in these it almost 
disappeared in consequence of the use of new forms 
of action. The battle became practically limited to 
the plea of right, and even in that case was allowable 
only with the consent of the defendant As these 
forms of proof decayed, that by jury, or per pais^ 
flourished and grew strong, till it became practically 
the only representative of the old class of proofs by 
parol evidence. So the old threefold division became 
that of matter of record, matter in writing, and matter 
in pais. 

This change alone, however, would not take us 
out of the first period of the law of evidence. Trial per 
pais left no more room for judicial discretion than did 
the old forms which it had superseded. The testimony 
of the twelve good men and true was as conclusive as 
was the com purgatory oath or the result of the battle. 
And it is so to this day. The conclusiveness of the 
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verdict of a jury is nothing more or less than a relic of 
the time when rules of evidence were rules establishing 
conclusive proof. Neither in proof by record, nor in 
proof by specialty, nor in proof per pats, have the 
judges ever escaped from the ancient shackles. Yet, 
in the case of trial per pais, there has in reality been a 
fundamental change. For the jurynxen have ceased 
to be witnesses and have become judges of fact, and 
their verdict has ceased to be evidence as to the facts 
in issue, and has become a judicial decision thereupon. 
The libert}- denied to the true judges by the old system 
of evidence, has been attained by a new class of judges 
manufactured out of the old witnesses. The evidence 
brought before this new tribunal is no longer fettered 
by the ancient rules, for no such proceeding was known 
when these rules were established. It is, therefore, to 
the rise of the modem form of trial by jury that the 
law of evidence owes its escape from the first stage of 
its existence. 

§ 13. Turning now to the consideration of the 
second period in the history of this branch of the 
law, we find it characterised by the predominance of 
rules for the exclusion of witnesses, as opposed to 
those rules for the exclusion of evidence that cha- 
racterise the third or modem period To express the 
distinction more accurately : in the second period 
evidence is rejected on the ground of some unfit- 
ness in the witness who offers it, and in the third 
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period on the ground of some unfitness in the evidence 
itself. 

Compared at least with the Civil and Canon laws 
and the system founded thereon, the English law on 
the subject of the exclusion of witnesses has ever been 
characterised by good sense. The Canon law carried 
such exclusion to an extraordinary length, though it 
must be admitted that the effects of the system were in 
most cases mitigated by the rule that witnesses other- 
wise incompetent were admissible in the absence of all 
others. The Canon law rejected the testimony of all 
males under fourteen and females under twelve, of the 
blind and the deaf and dumb, of slaves, infamous 
persons, and those convicted of crime, of excommuni- 
cated persons, of poor persons and women in criminal 
cases, of persons connected with either party by con- 
sanguinity or affinity, or belonging to the household 
of either party, of the enemies of either party, and of 
Jews, heretics, and pagans. The Civil law did not 
shew the same recklessness in rejecting witnesses, but, 
nevertheless, carried the system of exclusion much 
further than the law of England. 

In English law witnesses, considered from the 
historical point of view, are divisible into three classes. 
The first consists of what we may perhaps venture to 
call court-witnesses, that is to say, witnesses called by 
the parties to give evidence to the court (as opposed to 
the jury). Such, for example, were compurgators. 
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champions, and the members of the secta. The 
second class of witnesses were jurors, distinguished 
from the first class by being called not by the parties 
but by an impartial public authority. The third 
class we may call jury -witnesses, who resemble the 
first class in being called by the parties, but differ 
in giving their testimony not to judges but to juries. 
These three classes are here mentioned in the order 
of their historical appearance. Before the rise of 
trial by jury all witnesses were court-witnesses. Then 
came the new class of jurors. And, finally, when 
jurors began to merge their character of witnesses 
in that of judges, there arose the class of jury- 
witnesses. 

§ 14. The history of the English law as to testi- 
monial incapacity falls into three divisions corresponding 
to the threefold division of witnesses just mentioned. 
In each of these periods we may trace the influence of 
the Civil and the Canon law ; in each of them, however, 
this influence is very different in extent. In the case 
of court-witnesses, it is very slight, being traceable 
principally in a more or less definitely established 
rule that two witnesses at least were always necessary. 
In the case of jurors, on the other hand, we find what 
is nothing less than a wholesale importation of the 
Canon law on the subject of the exclusion of witnesses. 
Thus Glanville expressly says : " Jurors may be 
excepted against on the same grounds on which 
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witoesses in the Court Christian are justly rejected." (^) 
The correspondence between the Canon law on the 
exclusion of witnesses and the English law on the 
challenge of jurors may be seen by comparing the list 
above given of exclusions by the Canon law with the 
list of challenges given in Bracton, (*) Fleta, {*) and 
Britton, (*) or indeed with the list recognised by 
modern law. For the correspondence exists to this 
day; the fact of jurors having lost their character of 
witnesses has saved this portion of the system of 
exclusions from the fate that has overtaken the 
remaining portion. Finally, on the rise of the modem 
system of trial by jury, we find attempts made to 
extend to jury-witnesses the Canonical system of 
exclusion already established in the case of jurors. 
This attempt met with but a small measure of success. 
A few cases of testimonial incapacity did, however, 
manage to obtain recognition in the case of the new 
class of witnesses as in the old. By this infusion the 
principle of exclusion was carried somewhat further in 
the case of jury-witnesses than it had been in the case 
of court-witnesses, though, on the other hand, the rule 
excluding the testimony of a single witness was in the 
new system definitely rejected. 

§ 15. It may not be uninteresting to glance 
shortly at some of the leading cases of testimonial 

(I) Glanville, lib. II. c. 12. (2) f. 185. 

(3) Lib. 4, c 8. • (4) Ch. 53. 
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incapacity. And first, of the rule excluding the 
testimony of parties. The maxim Nemo testis esse 
debet in propria causa^ which prevailed in the Civil law, 
and in the system founded thereon, and which was 
subsequently imported into the law of England, was 
originally unknown to the common law. Indeed, the 
testimony of the parties, so far from being excluded, 
was regarded as the most natural and obvious method 
of deciding suits. The testimony of a defendant 
supported either by his own oath, or by the oaths of 
compurgators, or by the ordeal, or by the battle, was 
in many cases not merely admissible evidence, but 
conclusive proof There was, however, a single case 
in which the testimony of a party was excluded. In a 
plea of right the demandant was not allowed to do 
battle in his own person, but required to find a 
champion, "a proper witness who had both heard 
and seen the facts."(^) The rule that the oath of a 
defendant, supported by those of his compurgators, was 
conclusive proof, had so firm a footing that it survived 
the establishment of the rule that a party cannot be a 
witness in his own cause. It was an exception that 
seemed to justify the rule and to prove the truth of 
the saying: Jurare in propria causa est saepenumero 
hoc seculo praecipitium diaboli ad detrudendas 
miserorum animas ad infemum. (^) 

As soon as we come to the period of jurors, we 

(i) Glanville, lib. II. c. 3. (2) 4 Co. Rep., 95a. 
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find that in this, as in other cases of testimonial 
incapacity, the rule of the Canon law has been intro- 
duced. In Britton (^) and Fleta (^) we are told that 
he who claims any right in the matter in dispute cannot 
be a juror. From the class of jurors the rule spread to 
that of jury-witnesses, and in criminal procedure it 
exists to this day. The rule excluding witnesses on 
the ground of interest is of course merely an applica- 
tion of the same maxim and has the same history. 

§ 1 6. In connection with the testimony of parties 
there is a passage in Bracton that deserves some con- 
sideration. It is as follows : " Item est quoddam sacra- 
mentum quod defertur a parte parti in judicio vel a 
judice parti, in quo nulla sequitur convictio."(^) The 
reference is obviously to the decisory oath, or jus- 
jurandum in judicio delatum, of the Civil law. By that 
law a man could not in general testify in his own case. 
But either party might, if he chose, stake his case upon 
the oath of his adversary. A party doing this was 
said to offer the oath, jusjurandum defefre^ to his 
opponent. If the latter accepted the offer, his oath 
was absolutely decisive, whether in his own favour or in 
that of his adversary. Naturally this expedient was 
seldom or never resorted to except when the party 
offering the oath was unable to establish his case by 
any other evidence. As a last resource, he threw him- 
self on the honour or superstition of his adversary. 

(I) Ch. 53. (2) Lib. I, c. 8, § 5. (3) Bracton, f. 290 b. 
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This peculiar procedure was adopted by the Canon 
law and by the other systems founded on the Civil law. 
In England it was formerly used in the Courts Christian, 
but subsequently became obsolete. O Under the name 
of serment dedsoire it is still known to the law of 
France, i^) And by the law of Scotland the "oath of 
verity," as it is called, seems, though much out of use, 
to be still available. 

The above passage of Bracton is repeated in 
Fleta ('), though not in Britton, and Bracton mentions 
the same procedure a second time in another part of 
his work. (^) It would seem from these passages that 
the oath of verity, or decisory oath, had found its way 
from the Civil or Canon into the common law. There 
is, indeed, a strong temptation to class the passages in 
question along with those which speak of the praetor 
and the actio ex lege Aqitiiia. That they refer to a 
practice actually known to the common law is, however, 
rendered probable by the fact that the decisory oath 
was for centuries afterwards in actual use in the City 
of London. This sufficiently appears from the follow- 
ing quotation from the Liber Albus^ a compilation of 
the laws and customs of the city, dating from the 
fifteenth century : 

(i) Rogers's Ecclesiastical Law, tit. Oath. 

(2) Code Civ., tit. 1358-1365. 

(3) Lib. 5, c. 22, § 14. 

(4) Bracton, f. 100 b. 
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"The sheriffs are wont to examine the parties in all personal 
actions that are pending before them, if either of the parties prays 
the same, and to proceed to judgment according to what has been 
found upon such examination. Item where any personal action is 
pending before either of the said sheriffs, and any matter is alleged 
by the defendant in bar of the action, or any material thing to 
delay the plaintiff, and the plaintiff puts himself upon the peremptory 
oath of the defendant that the plea or exception presented by the 
same defendant is not true, then the said defendant, if he is in 
court, or if he is resident in the City, so as conveniently to appear 
at the discretion of the court, shall be put upon his oath, if he will 
swear that his plea or exception so made is good and true. And 
if he appears and refuses to make such oath, then he shall be held 
as though convicted in the cause ; and upon this the plaintiff shall 
recover what is in demand according to what shall be ascertained 
by examination of such plaintiff, or by inquest of office if need be. 
And if the defendant makes oath, the plaintiff shall be cast in his 
suit. And in the same manner shall the plaintiff be cast in his 
suit or in his action, if he will not swear on his part that his suit, 
or such other matter as is alleged by him, is good and true. And 
if such oath is put to the plaintiff, and the plaintif! makes the 
oath, he shall recover by such oath." (') 

It seems probable, then, that this procedure, im- 
ported from the Civil or Canon law, was at one time 
recognised by the common law, but that at an early- 
date it ceased to be so, and survived merely as a 
local custom in London, and probably in some other 
boroughs.^ If this is the case, we have here a curious 

(i) Munimenta Gildhallae Londoniensis, III. 52. Rolls Series.. 
See also III., 46 and I., 521. 

(2) See Rastell's Entries, f. 203 a. 
C 
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instance of a portion of the Civil law recognised by 
local custom while unknown to the common law. 

§ 17. The second case of testimonial incapacity 
that deserves consideration is that of incompetency on 
the ground of crime. Disqualification for public life, 
that is, the more or less complete deprivation of those 
privileges that mark the freeman and the citizen, is a 
form of punishment more prominent in ancient tlian in 
modern civilization. We find it in Athens under the 
name of drtfila, and in Rome under that of existima- 
tionis minutio or infamia, Infatnia was the result of 
condemnation in any judicium publicum^ and in many 
forms of civil action. It was also imposed on those 
who followed certain professions regarded as disgrace- 
ful ; for instance, on actors and gladiators. Its princi- 
pal consequence was exclusion from public honours 
and from the suffrage (honores et suffragium). The 
punishment of infamia passed from the Civil into the 
Canon law, where it received a much more extensive 
application. 

Now, it is a peculiarity of the early law of evidence, 
that it regarded the act of giving testimony in a court 
of justice as the exercise of a public function or privi- 
lege, like that of voting at elections, or performing the 
duties of a magistrate. From this method of regarding 
. the matter, it followed that the same qualifications were 
required in a witness that were required in any other 
person performing a public function. Hence, persons 
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were regarded as incompetent witnesses for reasons 
very different from the antecedent incredibility of their 
testimony. Thus, women and slaves were often ex- 
cluded from being witnesses, just as they were excluded 
from holding public offices. 

Testimonial capacity being thus regarded as a 
privilege, the deprivation of it came to be used as a 
punishment, either alone, or accompanied by the de- 
privation of other privileges pertaining to free citizens. 
Thus, by the laws of Athens, persons lying under 
aTLfjuia lost, along with their other privileges, that of 
appearing as witnesses." So, by the law of Rome, 
certain classes of offenders were punished by being 
rendered intestabiies. It seems, indeed, the better 
opinion that infamia^ at all events in the classical period 
of Roman law, did not in itself entail testimonial inca- 
pacity. We may infer, however, with great probability, 
that at an earlier period the in/amis could not be a 
witness, just as no woman could ; and that the testi- 
monial capacity of both classes was due to the more 
liberal spirit that subsequently animated the law of 
Rome. Be this as it may, it is certain that, as adopted 
by the Canon law, infamia entailed, along with other 
evils, the loss of testimonial capacity. 

§ 19. Turning now to English law, we find that it 
has borrowed from the Canon law this doctrine of in- 
famy. In the form of testimonial incapacity on account 
of crime, the Canonical doctrine prevailed in our law 
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until its Statutory abolition in i843.(*) It was a matter 
of dispute whether the infamia of the Canon law 
resulted from the nature of the crime committed or 
of the punishment inflicted. Bracton, speaking for 
English law, maintains the former doctrine : " The 
lesser crimes entail flogging, or the punishment of the 
pillory, or of the tumbrel, or imprisonment, sometimes 
with infamy, sometimes without it, according to their 
nature. For the blow of the rod does not inflict 
infamy, but the cause for which he has deserved the 
beating." i^) Britton, on the other hand, adopts the 
opposite theory, namely, that infamy is the result of 
condemnation to some disgraceful punishment. In his 
list of those who are disqualified as jurors, he says: 
"Nor those who have suffered judgment to lose life 
and members, or judgment of the pillory, or of the 
tumbreL"(^) This continued to be the theory of the 
law as late as the time of Coke. (*) After his time, 
however, the opposing principle began to prevail, and 
it finally became settled that a person convicted of an 
infamous crime (that is to say, in the words of Lord 
Holt, (*) any " offence which is contrary to the faith, 
credit, and trust of mankind ") was incompetent as a 
witness, whatever the nature of his punishment, and 
that an infamous punishment, such as the pillory, did 

(1) By 6 & 7 Vict. c. 85. (3) Britton, Ch. 53; see also Ch. 15, 

(2) Bracton, f. loi b, (4) Co. Litt. 6 b. 

(5) R. V. Davis, 5 Mod. 75. 
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not entail incompetency unless inflicted for an infamous 
crime. C) 

The punishment of death being infamous, most 
felonies entailed testimonial incapacity. In the case of 
felonies without benefit of clergy, this was of little 
. consequence, a man being, when hanged, incompetent 
as a witness by the law of nature. In the case of 
felonies within benefit of clergy, on the other hand, 
the rule as to infamy was practically got rid of by a 
forced construction of the statute i8 Eliz. c. 7, sub- 
stituting branding and imprisonment for ecclesiastical 
purgation and discipline. Such branding and imprison- 
ment was held equivalent to a pardon, so as to restore 
the convict to his credit and competency as a witness. (*) 
It was only in the case of misdemeanours, therefore, 
that infamy and consequent testimonial incapacity 
were permanent. By a series of statutes, however, 
ending in 1843, the Canonical doctrine of infamy was 
altogether eliminated from our law. (') 

§ 20. So far we have considered infamy merely as 
an importation from the Canon law. But side by side 
with this foreign principle, we find a form of infamy 
and of consequent testimonial incapacity which is of 

(i) See R. V. Ford, Salk. 690; Pendock v. Mackender, 2 
Wils. 18. 

(2) Sir T. Raymond, 369. 

(3) 4 Geo. I., c. II ; 31 Geo. III., c 35 ; 9 Geo. IV., c 32 : 
6 and 7 Vict., c. 85. 
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English origin. This was known as loss of law, amissia 
legiSy or amissio libera legis. The word lex was often 
used to signify status or legal standing. Libera lex 
was the legal status of a freeman as opposed to that of 
a villain. Amissio legiSy therefore, meant the lowering 
or loss of legal status, and in the form amissio libera 
legis meant more definitely the loss, wholly or partially, 
of the standing of a freeman, reduction absolutely, or 
in special respects, to the position of a villein. Thus 
we are told by Glanville, that if a freeman marry a 
woman bom in villenage, " he shall, as a consequence, 
lose his law, as if he himself were a \'illein born." (^) 

Now, a characteristic of the state of villenage was 
more or less complete testimonial incapacity. (^) A 
witness must, in general, be a liber homo. He who lost 
his libera lex, therefore, became partially incompetent 
as a witness. And so far as judicial proceedings were 
concerned, amissio libera legis came to mean little more 
than this loss of testimonial capacity. 

Loss of law, as a punishment, seems to have been 
inflicted in but three cases. The first was when a party 
or a champion was defeated in the duel, such defeat 
being regarded as conclusive proof of perjury. (*) The 
second case was that of a jury attainted of a false 

(i) Glanville, I. 5, c. 6. 

(2) Bracton, f. 185 ; Britton, ch. 53 ; Fleta, I. 4, c. 8, § 6 ; 
Y.B.,9Ed. IV., i6, pi. 5. 

(3) Glanville, l. 2, c. 3. 



THE LAW OF EVIDENCE. 39 

verdict. (^) And the last was that of a person attainted 
of conspiracy at the suit of the king. {*) A judicial 
sentence condemning any one to the loss of libera lex 
was appropriately called " the villainous judgment." 
Thus, in the Year Book of Edward III., we read : " Si 
a suit le roy home soit atteint de conspiracy, il ava le 
villeiny per jugement." (^) The punishment of loss of 
law become obsolete in course of time, for trial by 
battle and suits of attaint fell out of use, and in the 
case of conspiracy the villainous judgment ceased to 
be given. 

§ 31. As a third and last illustration of the general 
course of development of the law relating to testimonial 
incapacity, we may take the case of exclusion on 
account of relationship. The Canon law regarded all 
persons connected by affinity or consanguinity as 
inadmissible witnesses in each other's favour. And 
certain classes of near relations, such as husband and 
wife, parents and children, and all other ascendants 
and descendants, were incompetent to give evidence 
either for or against each other. Similar principles 
obtained recognition in systems influenced by the 
Canon law, such as the Scottish. 

In English law, on the other hand, we find that, 
in the case of court-witnesses, incompetency on the 

(i) Glanville, 1. 2, c. 19. (2) Coke, 3 Inst. 222. 

(3) Y. B., 24 Ed. III., 34, pi. 34. 
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ground of relationship was wholly unknown. Bracton 
expressly says that a secta " may consist of members of 
. our household or of intimate friends." (*) In the case 
of compurgators, the law, so far from regarding the 
relatives of the accused as incompetent, regarded them, 
so long as the theory of compurgation retained its ori- 
ginal form, as the only witnesses who were competent 
By the primitive legal theory, the compurgators were, 
beyond question, the relatives of the defendant The 
feud lay not only upon the murderer but upon his 
family, the obligation to buy off the feud with blood- 
money lay on the same persons, and in the same persons 
was vested the right to escape liability by taking the 
oath of innocence. Hence the system of the compur- 
gatory oath. Thus it is written in the Ancient Laws of 
Wales : " The law requires in that case the oath of the 
debtor, one of seven, to deny his suretyship, six men 
and himself the seventh, four of them kin to his father, 
and two of them kin to his mother, and himself the 
seventh ; and those persons are to be so nearly related 
to him as to participate in paying blood-money, and in 
receiving it along with him." i^) The rule that a man's 
compurgators must be his relations gradually disappears 
along with the idea on which it is based. There are 
not wanting, however, numerous traces of the old rule 

(i) Bracton, f. 400 b. 

(2) Ancient Laws and Institutes of Wales, I. 115. 
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in the Anglo-Saxon laws. Several pertinent passages 
are cited in a note. (^) 

Exclusion on the ground of relationship was thus 
unknown to the law of evidence in its earliest form. 
On the rise of trial by jury, however, the principles of 
the Canon law were, as usual, applied wholesale to the 
new dass of witnesses. Bracton tells us that jurors 
might be challenged propter familiaritatem consanguini" 
taiem et affinitatem. (^) And this is law to the present 
day. 

On the rise of the class of jury-witnesses, attempts 
were made to extend to them the Canonical principle 
of exclusion on account of relationship that was already 
exhibited in the case of jurors. Except in one particular 
case, however, the attempts failed. This case was that 
of husband and wife. The rule that husbands and 
wives are incompetent witnesses for or against each 
other seems to have been fully established only at a 
comparatively late period. The Year Books seem to 
contain nothing on the subject. Coke says (') : " It 
hath been resolved by the justices that a wife cannot 
be produced either against or for her husband, quia 
sunt du(z animcs in came una, and it might be a cause 
of implacable discord and dissention between husband 

(i) Ancient Laws and Institutes of England, I. 3, 117, 175, 
205, 363, 460, 462, 566, 578. 

(2) Bracton, f. 185. See also Fleta, L 4, c. 8, § 7. 

(3) Co. Litt. 6 b. 
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and wife, and a means of great inconvenience/' The 
rule was, however, a subject of debate as late as the 
time of Lord Holt. (^) 

§ 22. The historical account just given of some 
of the chief cases of testimonial incapacity sufficiendy 
illustrates the general nature of the history of this part 
of the law of evidence. Scarcely known to the com- 
mon law in its early form, the idea of testimonial in- 
capacity is, on the rise of trial by jury, introduced in 
its full-grown dimensions from the Canon law. On 
the rise of the class of jury-witnesses, the system of 
exclusion is pruned and reduced to something like 
tolerable dimensions. Finally, as the result of a course 
of legislative reform, the system has all but disappeared, 
and the last relic of it is already tottering to its fall. 

§ 23. There remains for consideration the third or 
modem period of the history of the law of evidence. 
The characteristic feature of this period is the pre- 
valence of rules for the exclusion of evidence, as 
opposed to rules for the exclusion of witnesses. Rules of 
exclusion are no longer based on the character of the 
witness, but on that of his testimony. There is but little 
of historical interest attaching to this period. Certain 
of these rules have been recognised, at least in theory, 
from the earliest times. In a subsequent essay, on the 
History of Prescription, we shall see how the mediaeval 

(i) 2 Lord Raymond, 752. See also Hutton, 115, and Sir 
T. Kaymond, i 
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doctors divided testimony into three classes, according 
as it was de auditUy de creduliiate^ and de sdentta, the last 
of which classes alone was in general admissible; how 
Bracton recognises the same distinction, asserting 
repeatedly that all testimony must be de visu d auditu 
propria; and how this rule formed the foundation of 
the early doctrine of prescription. Though the inad- 
missibility of opinion and hearsay was thus recognised 
from the beginning, the methods of trial were in 
early times such as in great measure to prevent such 
recognition from being more than nominal. It was 
not until the establishment of the system of examining 
witnesses before a jury in open court, that it became 
possible for such rules to become much more than 
counsels of perfection. And, indeed, it was not till 
long after the establishment of this system of trial that 
these principles of exclusion hardened into inflexible 
rules of law. For exam[)le, Dyer reports, without 
remark, a case in 34 Henry VIII., in which of three 
witnesses, " two deposed upon the report of others, 
and the third deposed of his own knowledge." (^) We 
must, therefore, regard the practical establishment of 
this branch of the law as an event of comparatively 
recent date. 

\ 24. We have seen that akeady in the earliest 
period of legal history, evidence was divisible into the 

(I) Dyer, 53 b. 
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three classes of matter of record, matter in writing, 
and parol evidence, or, as it is sometimes elliptically 
temied, matter of averment All these forms possessed 
that quality of conclusiveness, the prevalence of which 
characterised the first period of the law of evidence. 
We have seen how this quality ceased to exist in the 
case of parol evidence : viz., by the practical dis- 
appearance of all forms of such evidence, except the 
verdict of a jury, the transformation of jurymen from 
witnesses into judges, and the consequent rise of a new 
class of witnesses and a new species of parol evidence 
to which the old rules did not apply. 

No such escape from the ancient rules was pos- 
sible for the two other species of evidence, and, in 
consequence, matter of record and matter in writing 
continue to this day to exhibit the chief characteristics 
of the primitive law of evidence. This will sufficiently 
appear from a cursory examination of the leading 
distinctions still recognised between these forms of 
evidence and matter of averment. And first of matter 
in writing. 

§ 25. A writing is a more or less considered 
admission of cgrtain facts, and hence its probative 
force against the maker of it. In times when the oath 
of a hired champion and the formula of compurgation 
were types of parol evidence, it was very natural, not 
to say necessary, not only to protect documentary 
evidence against any conflict with parol, but to obtain 
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whenever it was possible documentary evidence in 
preference to parol. Matter in writing was held to be 
" higher " than matter of averment, and on this have 
been based two leading principles of the law of 
evidence : 

I. Matter in writing is conclusive ; that is to say, 
where matter in writing and matter of averment are in 
conflict, the former must prevail; in other words, in- 
ferior matter is inadmissible in opposition to superior. 

.2. Matter in ^Titing is exclusive ; that is to say, in 
certain cases and circumstances, matter in writing is 
the only form of evidence admissible, and matter of 
averment cannot take the place thereof; in other 
words, inferior matter is inadmissible in substitution 
for superior. 

Each of these general rules has various particular 
applications, but before considering these, there is a 
preliminary observation to be made. When these rules 
were first established, a writing meant a writing under 
seal. In the earliest Year Books we find it settled 
law that an unsealed writing is worthless. (^) It was 
not till centuries afterwards that mere subscription 
came to be regarded as sufficient authentication of a 
writing, and not even then did an Ensealed writing 
become available for all purposes. When sealing thus 
ceased to be the only method of authenticating a 

(i) Y. B. 30 and 31 Ed. I. 158 ; Fleta, 1. 2, c. 60, § 25. 
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document, it became a question whether the ancient 
rules were to be extended to all writings or restricted 
to deeds. As we shall see, this question has been 
answered differently in different cases, the guiding 
principle being, that if a rule was beneficial, it was to 
be extended to all documents, but if expedient, restricted 
to deeds. The accident of the substitution of signature 
for sealing as a means of authentication gave, in fact, 
to English law an opportunity for one of those new 
departures that have been so common a method of 
legal progress. 

§ 26. Let us now shortly consider the leading 
results of the conclusiveness of matter in writing. 
The first of these is the rule that a deed cannot be 
annulled or altered except by deed. If the plaintiff 
proves his claim by a deed, the defendant (if he admits 
the deed) must prove his defence by deed also ; other- 
wise, it would be averment against specialty, and the 
latter would, by rule of law, prevail. Thus, in 20 Edward 
I. (^) a plaintiff says : " We have put forward a deed 
which is admitted in court, and you have nothing in 
hand to certify the court of the truth of your statement, 
but only make an assertion ; judgment as if undefended." 
Therefore, if th# making of a contract is proved by 
deed, its subsequent alteration or rescission must be 
proved by deed also ; and this rule of evidence has 

(i) Y. B. 20 and 21, Ed. I. 64 ; see also Y. B. 32 and 33, Ed. 
I. 80 and 136. 
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become the rule of substantive law, that a deed cannot 
be released or altered except by deed. 

This rule is* commonly expressed in a more or less 
modified form of Ulpian's maxim : " Nihil tam naturale 
est quam eo genere quidque dissolvere quo coUigatum 
est" Q) Thus we read : " Quomodo quid constituitur 
eodem modo dissolvitur ; a Record by a Record, Writ- 
ing by Writing, Parliament by Parliament, Parol by 
Parol" (^) This, however, is the adoption of a formula 
rather than of a rule of Roman law. The maxim in 
question was applied systematically throughout the 
Roman law of contracts : a contract per aes et libram 
must be released per aes ei libram^ a stipulation by 
'acceptilation, and consensual contracts by simple con- 
sent. There seems no evidence, however, as to whether 
the Roman rule originated in any principle of evidence, 
or was merely deduced from jus naturale by the in- 
genuity of Roman jurists. The English rule, on the 
other hand, is, in its most important applications, clearly 
based on the difference in value of different kinds of 
evidence. 

This rule has not, of course, been extended beyond 
deeds. It is well settled that at Common Law a simple 
contract, even though reduced to writing, may be re- 
scinded or modified by parol. 

(1) D. so, 17, 35- 

(2) Jenk. Rer. Jud., Cent. Sec., cas. XL. See also Shep# 
Touch., by Preston, 323. 
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§ 27. The second rule resultiiig from the con- 
clusiveness of matter in writing, relates to the defences 
of payment and of accord and satisfaction. Mere 
payment was at Common Law no plea to an action on 
a single bond, for that would have been to allow matter 
of averment to prevail against matter of specialty. 
Since the plaintiff proved his debt by specialty, the 
defendant must prove by evidence of as high a nature 
that the debt was no longer owing. Accordingly it is 
said in 34 Edward I. (*) : " Since we have your deed, 
which you have admitted, and which binds you in that 
debt, and you to loose yourself from that debt have no 
acquittance but only an assertion, we pray judgment" 
At one period, indeed, this rule was so far broken' 
through that a tally was allowed in proof of payment 
In the Year Book of Edward I., for example, there 
is a case in which John sues Robert on a recognisance, 
and payment is pleaded. " John asked what Robert 
had to show for the payment Robert said : See here 
a tally. John : We think that a recognizance made in 
the King's Court is the highest matter (la plus haute 
chose) transacted in Court ; so we pray judgment if by 
a tally which can be defeated by good law, he can 
defeat the recognizance. Metingham J. : It may be 
that Robert had no derk at hand ; therefore answer if 
the tally be your deed or not . . . John made his law 

(i) Y. B., 33-35 Ed. I., 330 ; see also Y. B., 20 and 21 Ed, 
I., 304 ; 21 and 22, Ed. I., 410 ; 32 and 33 Ed. I., 184. 
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twelve-handed, whereupon Robert was sent to prison 
for forging the tally." (^) 

This exception failed, however, to take permanent 
root. It became settled that a tally, even though 
written upon and sealed, had not the eflfect of a deed — 
a rule that survives in the doctrine that a deed must be 
written on paper or parchment, and not upon wood. (^) 

In Doctor and Student we are told that the rule we 
are considering "is ordained by the law to avoid a 
great inconvenience that else might happen to come to 
many people ; that is to say, that every man by a nude 
parol and a bare averment should avoid an obligation ; 
wherefore to avoid that inconvenience the law hath 
ordained that as the defendant is charged by a suf- 
ficient writing, that so he must be discharged by 
sufficient writing or by some other thing pf as high 
authority as the obligation is." (3) Notwithstanding, 
however, the approval of the Student of the Common 
Law, the rule that payment without acquittance could 
not be pleaded to a single bond was abolished by 4 & 
5 Anne c. 3. It may be observed that the rule never 
applied to covenants, for there the cause of action is 
based, not solely on a deed, but also on matter in pais, 
namely, the breach of the covenant, and therefore 

(i) Y. B. 20 and 21 Ed. I., 330; see also ibid., 304. 

(2) F.N.B., 122 I. " 

(3) Doctor and Student, I., 12. 
D 
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matter in pais is admissible in answer. Q) Neither did 
the rule apply to the condition of a bond, the perform- 
ance or non-performance of the condition lying, it 
was said, in pais. "Sans acquitance home pledera 
payment de money paiable sur endorcement d'un 
obligation." (') 

§ 28. The third application of the rule that matter 
in writing must prevail over matter of averment, is the 
doctrine of estoppel by deed. Estoppel by record has an 
analogous origin, though the modem equitable estoppel, 
or estoppel by conduct, is founded on a totally distinct 
principle. Speaking generally, the rule of estoppel by 
deed is that matters of fact acknowledged in a deed 
cannot be denied by the maker of the deed or by those 
claiming through or under him. The structure that 
medieval lawyers constructed on this simple foundation 
is one of the many marvels of English law. This rule, 
like the others that we have discussed, is based on the 
conclusive presumption of law that verbal evidence is 
inferior to written. The conflict, however, between this 
presumption and actual fact has come out more strongly 
in the case of estoppel than in any of the cognate rules. 
It became, indeed, so evident that the rule of estoppel 
by deed frequently shut out the truth, that its effect in 
so doing actually came to be regarded as its character- 

(i) Blake's Case, 6 Co. Rep., 43 b. 

(2) Y. B., 12 Henry IV., 23, pL 6 ; see Y. B., 21 and 22 Ed. 
I., 540. 
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istic element Thus, in the familiar words of Lord 
Coke : " It is called an estoppel or conclusion because 
a man's owne act or acceptance stoppeth or closeth up 
his mouth to alleage or plead the truth." Q) But the 
older estoppels were certainly meant to establish the 
truth, not to subvert it, and with respect to them such 
a definition is mere satire. The modern estoppel by 
conduct, however, has been established with the deli- 
berate intention of making falsehood take the place of 
truth. It is curious that two principles established with 
exactly opposite intentions should fall within the same 
definition. The failure of the original theory on which 
estoppel by deed was based has led to attempts to 
•discover some new and surer foundation for that rule. 
The modem tendency is to regard it as founded on 
contract, as arising in fact from a binding agreement to 
admit certain statements as true. (*) 

Estoppel by deed is a doctrine established from the 
earliest times. In 22 Edward I. (*) we are told that 
*** nothing contained in a writing can by any exception 
of the parties be removed." And, again, in the same 
year, it is argued that the maker of a deed is estopped 
l)y its date : " You cannot say that ; for you have 
admitted the deed, and consequently whatever is con- 
tained in the deed." (*) No maxim is commoner in 

(i) Co. Litt, sect. 667. 

(2) See Horton v. Westminster Commissioners, 7 Ex. 791. 
is) Y. B. 21 and 22 Ed. L, 436. (4) Y. B. 21 and 22 Ed. I., 318. 
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the early reports than that a man cannot contradict his 
own deed, but its application is more generally an 
illustration of the other branches of the general rule than 
of estoppel in the strict sense. 

In certain instances, estoppel has become trans- 
formed from a rule of evidence, into one of substantive 
law. We have already examined the process by which 
this change takes place, and have illustrated it by the 
history of the bond. 

It is scarcely necessary to observe that the prin- 
ciple of estoppel by deed has not been extended to 
simple writings. An acknowledgment in writing not 
under seal is not an estoppel but a mere admission, 
and in the case of imsealed writings, the bond has 
degenerated into the I O U. 

§ 29. An important exception was recognised to 
the rule of estoppel by deed. A deed of feoffment 
never raised such an estoppel as to exclude an aver- 
ment that the grantee did not obtain seisin. The 
allowance of such an estoppel would have constituted 
a revolution in our early law of real property, for in 
consequence thereof corporeal hereditaments would 
have lain in grant, and the transfer of land would 
have taken from the beginning the form which, after 
much cumbrous contrivance, it attained by statute 
little more than half a century ago. On no point, 
however, do the old books more strenuously insist 
than on the absolute necessity of livery of seisin for 



THE LAW OF EVIDENCE. 5 J 

the transfer of land. "A gift is not valid unless 
delivery follow, for a thing given is not transferred by 
homage, nor by the making of charters or of deeds." (^) 
" A charter is worth nothing without seisin."(*) To 
us, with our modern notions as to the transfer of 
property, it may not be obvious that this rule is an 
exception to the principle of estoppel by deed. To 
us, livery of seisin bears the aspect of a mere 
ceremony, collateral to the true transfer. But, origi- 
nally, it was the essential element in the transfer, 
and the deed of feoffment was merely evidence of 
such livery of seisin, and of its terms and conditions, 
and was in no way operative per se. The deed of 
feoflfment, by the word dediy or its equivalent, was a 
solemn acknowledgment by the maker that he had 
given the land, that is, had delivered seisin of it, to 
the grantee. A strict enforcement of the rule of 
estoppel by deed, would therefore have excluded 
any averment against the deed that the grantee had 
not obtained seisin. In consequence, seisin would 
have become unnecessary, and the mere deed would 
have been sufficient. Corporeal hereditaments would 
have lain in grant as well as in livery. As has been 
said, however, the primitive theory of the transfer of 
property proved too strong for the rule of estoppel, 
and the averment of want of seisin was always 

(i) Bracton, f. 39 b. 

(2) Y. B. 33.35 Ed. I., 50. 



54 THE HISTORY OF 

admissible. That this averment was actually recog- 
nised as an exception to the general principle of 
estoppel, we may see from the earliest Year Books. 
Thus, in 33 Edward I. it is said:(*) "All the force 
which they have to affirm upon us this presentation 
is by reason of the words " (in the deed of present- 
ation) "'we have presented'; but thereby without a 
bodily act they cannot, any more than by the word 
dedi without seisin, affirm an estate, and yet both 
words suppose the act to be done; and nevertheless 
one shall be received to aver * not seised.' " 

Though matter of writing thus failed to raise such 
an estoppel as to exclude an averment of "not seised," 
it was otherwise with matter of record. The ordinary 
fine executed (the fine sur cognizance de droit come 
ceo que il ad de son done) was, like a deed of 
feoffment, an acknowledgment of a gift by the cognizor 
to the cognizee. Unlike a deed of feoffinent, however, 
no averment was admissible against it, and it operated 
in consequence as a valid transfer without livery of 
seisin, "the livery thus acknowledged in court being 
equivalent to an actual livery." (*) 

§ 30. The fact that, while corporeal heredita- 
ments lay only in livery, incorporeal hereditaments 
and personal chattels lie in grant, suggests the theory 
that the effect of a deed, in transferring the two last 

(1) Y. B., 33-35 Ed. L, 5a 

(2) Blackstone's Comm., II. 352. 
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species of property, is the result of estoppel — the 
theory that a deed is operative to transfer incorporeal 
hereditaments and chattels, because it is conclusive 
proof that they have been transferred by delivery. 
The idea that a deed had in itself any power to 
transfer property of any description seems to have 
been an innovation subsequent to the time of Bracton. 
In his time the maxim of Roman law was consist- 
ently applied : Traditionibus et usucapionibus do- 
minia rerum non nudis pactis transferuntur. Q) No 
distinction was made between land and chattels, (') 
and even incorporeal hereditaments, such as rights of 
common and other servitudes (being incapable of 
actual delivery), required that fictitious form of delivery 
known later as livery in law. " Incorporeal things, as 
rights and servitudes over determinate places, are 
acquired by the mere view of the grantee Cejtt solo 
asfectu accipientis) or of his agents, and by the inten- 
tion of possessing, because rights do not admit of 
delivery. (^) 

Originally, therefore, there was no such distinction 
as that between things lying in livery and things lying 
in grant. As to when and how the distinction became 
established, there seems to be but little evidence. It 
is quite possible that the process was one merely of 
blind change, due to the decay of the old ideas that 

(i) C. 2, 3, 2a (2) Bracton, f. 61 b. 

(3) Bracton, f. 221 b. See also ff. 223, 225, 52 b.^ 
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rendered seisin almost essential to ownership. In the 
case of incorporeal hereditaments, we may easily suppose 
that the shadowy form of livery per aspectum disappear- 
ed, leaving only the deed ; but the same explanation 
would not apply to the fact of chattels lying in grant. 
Nor in this latter case can there be any suspicion of 
the influence of Roman law, for the new rule was as 
opposed to that system as it was to our own law. It 
is, therefore, a sufficiently plausible supposition that 
the innovation, so far as based on any recognised 
principle at all, was a result of the rule of estoppel by 
deed. Delivery of possession was unnecessary when 
there was a deed, because the law would intend from 
the deed that the grantee had actually obtained seisin. 
In the reign of Edward III.,(^) we find this explanation 
actually given in the case of a grant of common. It 
was argued that the grantee by deed of a right of 
common could not himself make a good grant because 
he had not obtained seisin. It was answered by 
counsel : " If . a man purchase the advowson of a 
church, he is adjudged to be in possession without any 

presentation So of common." And by 

the Court : " The common was granted to J. P., by 
force of which grant it appears to us that the law 
adjudges J. to be in possession." i^) 

(i) Y. B., Lib. Ass., 36 Ass. 3. 

(2) On this subject see an article by Mr. L. O. Pike in the 
LawQwirterly Review , Jan., 1889, on "The Feoffment and Livery 
of Incorporeal Hereditaments." 
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§ 31. The fourth and last application of the rule 
that matter in writing must prevail over matter of 
averment, is found in the doctrine of the inadmissibility 
of parol evidence to qualify the effect of written in- 
struments. When a contract has been reduced to 
writing by the parties thereto, the contents of the writing 
are conclusive proof of the terms of the contract, and 
no parol evidence is admissible to vary the contract as 
expressed in the writing. "The law," says Lord Bacon, 
" will not couple and mingle matter of specialty, which 
is of the higher account, with matter of averment, which 
is of inferior account, in law." Q) It is not usual to 
treat, this rule as an instance of estoppel, yet it is 
obvious that the principles are identical. In each case 
the party is precluded by his acknowledgment in writing 
from disputing what is so acknowledged. In estoppel, 
however, what is so acknowledged is matter of fact, 
while in the case now under consideration it is the terms 
of an agreement or other act in law. This rule, like 
the others that have been discussed, has been established 
from the earliest times. In 20 Edward I. an attempt 
was made to apply it in excluding evidence that a deed 
absolute on its face was meant to be conditional on 
marriage : " She ought not to be answered j for see here 
her deed, which witnesses that the gift was absolute and 
unconditional, and we pray judgment if in opposition 

(i) Maxims of the Law, Reg. 25. 
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to her own deed she ought to be answered." (^) Re- 
peated assertions in this connection that a man cannot 
deny his own deed meet us in the early reports. The 
rule in question has of course been extended to simple 
writings. It is the most important of all the applications 
of the general principle under consideration. 

§ 32. We have now discussed the various effects 
of the conclusiveness of matter in writing ; it remains 
to examine the effects of its exclusiveness, the effect, 
that is to say, of the rule that when matter in writing 
is available matter of averment is inadmissible instead 
thereof. It is a familiar maxim that the best evidence 
must be produced. It is obvious that this maxim can 
be applied in those cases alone in which some kinds of 
evidence have obtained legal recognition as being better 
than others. One of these cases, and indeed the most 
important of them, is that of written and parol evidence. 
Consequently where any contract or other act in law has 
been reduced by the parties thereto to a documentary 
form, no evidence thereof is admissible save the writ- 
ing (or, in certain cases, secondary evidence of its 
contents). (^) It will be seen later on that from the 
earliest times the same principle has been recognised in 

(1) Y. B. 20 and 21 Ed. I. 366. 

(2) This rule is of course distinct in theory, though closely 
connected in practice, with the rule that a document is the only 
admissible evidence of its own contents. The latter rule is an- 
other application of the principle that the best evidence must be 
produced. 
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the case of matter of record ; for example, it was settled 
in the time of Bracton that the existence of a judgment 
could not be proved except by the record. Equally 
early and unambiguous instances of the application to 
deeds of the rule that the best evidence must be pro- 
duced seem, however, not to be available. It was settled, 
indeed, that when a bond was given for a preexisting 
debt, the creditor suing for his debt was bound to give 
the bond in evidence, and could not prove his debt by 
parol. But this seems in early times to have been 
based not so much on the fact of the superiority of the 
written evidence as on the fact that the production of 
the bond was necessary for the security of the defend- 
ant It was the custom of the court to " damn " or 
cancel the deed on judgment being given for the 
plaintiff, so that no second action could be brought 
thereon. Thus there is a case in the time of Edward 
III. (^) in which an unfortunate defendant was con- 
demned to pay his bond, notwithstanding a previous 
judgment and execution, as he had neglected to get 
his deed damned. No creditor, therefore, could bring 
his action on a simple contract if he had a subsequent 
bond. In 1 1 Henry IV. (^) it is said : " If I am a 
debtor by simple contract, and then make an obligation 
for the same debt, I can compel him to bring his action 

(1) Y. B. 17 Ed. III. 24, pl.11 ; cf: Y. B. 21 and 22 Ed. h 
62 and 78. 

(2) Y. B., II Henry IV., 79, pL2i. 
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on the obligation, lest I should be charged twice." 
This rule of procedure that no action could be brought 
on the simple contract naturally passed into the rule of 
substantive law that the simple contract had ceased to 
exist, and so arose the doctrine of the merger of simple 
contracts by specialty. Thus in 9 Edward IV. : Q) 
*' By the obligation the contract, which is of the baser 
nature, is abated." 

The rule that written evidence of a contract or 
other act in law is exclusive evidence has of course 
been extended to unsealed writings. In the case of 
such writings, however, it has maintained more com- 
pletely its character as a rule of evidence, there having 
been, for example, no such distinct transformation into 
the substantive doctrine of merger as we have seen to 
have taken place in the case of deeds. 

§ 33- We have now seen that matter in writing 
retains to this day the characteristics of the earliest 
period of the history of the law of evidence. It remains 
to trace the same characteristics in the case of matter 
of record. A judicial record is the testimony of a court, 
given in appropriate and appointed form, as to matters 
therein transacted. The idea of reduction to writing, 
which now attaches to the word, is historically unes- 
sential. Originally the record lay merely in the breasts of 
the judges or suitors of the court. The practice of en- 

(i) Y. B., 9 Ed. IV., 50, pi. 10; see also Y. B., 3 Henry IV., 
17, pLi4; Y. B., I Henry VI., 7, pl.31. 
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rolling judicial transactions was probably introduced 
during the reign of Henry II. (^) in imitation of ecclesi- 
astical procedure. (^) 

In respect of its highness, or its " sublimity " (to 
use the enthusiastic language of Lord Coke), the record 
of a court has the same qualities as we have noticed in 
the case of matter in writing ; that is to say, it is con- 
clusive and exclusive. No averment is admissible 
against it, and none instead of it. As to its conclusive- 
ness it is written in the Leges Henrici Primi (^) : 
" Recordationem Curiae Regis nulli negare licet." 
And Glanville says (*) : " The justices being present 
in court and perfectly concurring as to the record, it 
necessarily follows that their record must be abided by, 
neither party being allowed to deny it.'* So at a later 
time we are told impressively that " Records (for the 
avoiding of infiniteness, which the law abhors) are so 
high and sacred that they import in themselves ihviol- 
able truth." (^) As to the exclusiveness of matter of 
record, on the other hand, it is said in 35 Edward I. 
that " A thing which can be averred by the judgment 
and record of the court is not to be tried by an 
inquest" (*) 

We may assume this superiority of the record was 

(i) Select Pleas of the Crown (Selden Society), voL I., Introd., p. 7, 
(2) Stubbs's Const Hist, I. 636. (3) Laws of Henry I., c 31. 
(4) Glanville, L 8, c 8. (Beames). (5) 4 Co. Rep., 71 a. 
(6) Y. B. 33-35 Ed. L, 528; see also Y. B., 20 and 21 Ed. I., 406* 
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originally based on the publicity of judicial proceedings. 
Private testimony was not to be admitted against the 
public voice. In the words of Bracton^ "quod omnes 
de comitatu vel civitate sciverit vel cognoverit, unus 
vel plures hoc dedicere non possunt" Q) On the intro- 
duction of the system of enrolment, the permanence of 
the /Uera scripta supplied an additional reason for the 
credit given to the record. Generally speaking, it was 
only the record of the King's Court that was thus con- 
clusive, that of inferior courts being, except in particular 
cases, liable to contradiction by witnesses. (^ The term 
record came to be commonly restricted to conclusive 
records, and courts were accordingly distinguished as 
those of record and those not of record. 

Besides that which has just been considered, there 
are two other species of matter of record which require 
mention. It has been seen that a deed is an admission 
which by reason of the solemnity of writing cannot be 
contradicted. There is another kind of admission which, 
for an analogous reason, possesses the same character- 
istic. This is an admission made in a court of record. 
" It is a consequence," says Glanville, " which natiurally 
results from acknowledging a fact in the King's Court 
in the presence of the King or his justices, or under- 
taking to do any particular act, that the party should 
be compelled to abide by or perform it" (•) So in 21 

(i)Bracton,f.333. (2) Glanville, 1. 8, c. 9. (3) Glanville, 1. 8, c. 5. 
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Edward I. : " An acknowledgment of debt or other 
contract made in Court has so great force in itself 
that he who makes the acknowledgment cannot go 
against it, but it shall stand good." (*) Such admissions 
constitute a second species of matter of record, and it 
is to the estoppel thence resulting that recognisances 
and fines, for example, owe their effect 

Judgments constitute yet a third form of matter of 
record. Such is the authority and dignity of a court of 
record that a judgment thereof must, by the parties 
thereto, and sometimes by all the world, be taken as 
conclusive proof of the matter so decided. "Res 
judicata pro veritate accipitur." According to Glanville : 
" Those matters that have once been determined in the 
King's Court by duel remain for ever after unalter- 
able." (*) In 5 Edward II. it is said : " A judgment 
cannot be defeated except by a judgment, and if you 
were received to this averment, you might defeat a 
record by an inquest, which would be against the 
law." (*) It may,, perhaps, be considered that estoppel 
by judgment is founded rather on the principle that no 
man should be twice vexed for the same cause, but the 
rule is too wide for such a basis, and the early reports 
go to show that, like estoppel by deed, it is based on a 
principle of evidence : a judicial decision that a deed 
is the deed of John Styles is such cogent evidence of 

(i) Y, B., 21 and 22 Ed. I., 146. (2) Glanville, L 2, c. 3. 

(3) Y. B., 5 Ed. II., 149. 
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such being the fact, that no averment to the contrary 
can prevail against it. (^) Recordum and smtmtia are 
coupled together in the early authorities as matters ad- 
mitting of no contradiction. (*) 

§ 34. The law of evidence consists, as has been 
said, of rules for the measurement of probative force. 
The law has made certain generalisations on the 
subject of probative force, and has turned them into 
inflexible rules, to be applied in all cases, to the 
exclusion of judicial discretion. Now, to use these 
generalisations in this manner is prima facie unjustifi- 
able. For they are founded, like most other generalisa- 
tions, on the elimination and disregard in theory of 
elements which cannot be disregarded in practice. We 
are not in the habit of applying the laws of motion to 
actual cases without allowing for the element of friction. 
Yet we do what is very much the same thing in the 
case of the rules of evidence. That hearsay is inferior 
to direct evidence, and oral to written, are perfectly 
correct as statements of tendencies. They are true 
in general, that is to say, in the absence of any 
counteracting circumstances. But we cannot apply 
them blindly to particular cases without first satisfying 
ourselves as to the absence of such counteracting cir- 
cumstances. Such generalisations as to probative 

(1) See Y. B., 21 and 22 Ed. I., 100 and 430; Y. B., 33-35 
Ed. L, Sand 64. . 

(2) Dialogus de Scaccario, I., 4. 
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force, thus converted into rules of law, are neces- 
sarily, therefore, to some extent, false and misleading. 
In particular cases, we must, under their guidance, 
take false for true, and true for false. 

How, then, shall the law of evidence be justified? 
There seem but two possible pleas for the existence of 
any system that is the cause of error. The first is, 
that diough the system is more or less in league with 
error, yet it attains some end more important than 
truth. The second is, that though the system may 
cause a certain amount of error, yet it prevents more 
error than it causes, and therefore, taken for all in all, 
is on the side of truth. Let us see to what extent die 
law of evidence, in its present condition, can justify 
under either of these pleas. Touching the first of them 
little need here be said. It is plain that it may well 
be valid in the case of particular rules of evidence. 
The best instance of such a rule is that of estoppel by 
conduct, which has been fi'amed for the purpose of 
subverting truth in the interests of equity. So, also, 
rules excluding the testimony of priests as to matters 
learned in the confessional, or excluding evidence 
which would betray secrets of state, may be perfectly 
justifiable, in spite of the fiact that they make for 
error rather than for truth. 

The second plea for the existence of rules of 
evidence is one that is of general application, and, 
therefore, demands more attention. It may be said : 

E 
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" Granting that it is not true that hearsay is necessarily 
worthless, yet to accept the statement as if it were true 
willy on the whole, prevent more errors than it causes. 
It is so difficult to judge of the value of such evidence, 
and the chances are so great of its being of no value at 
all, that it is safer to make no such attempt, and to 
reject the evidence absolutely. Occasionally we may 
go wrong by the rejection of good evidence, but more 
often we shall keep right by putting far from us the 
opportunity of trusting evidence that is worthless." 
Now, in the case of a nedie^sarily untrained and not 
necessarily intelligent tribunal, such as a jury, there is 
much weight in such an argument. It may well be 
that such a tribunal ought to be protected by a system 
of exclusion from the temptation to give undue weight to 
certain kinds of evidence. In the case of trained judges, 
however, there seems no ground for any such contention. 
We need not think so meanly of judicial intelligence 
as to suppose it incapable, if left to itself, of walking in 
the narrow way. For the trained intellect, inflexible 
rules of evidence seem unnecessary, and, being unneces- 
sary, are mischievous. In this case, the law should 
recognise principles that guide discretion, not rules 
that exclude it And, inasmuch as, even in the case 
of trial by jury, a trained judge is the instrument for 
the application of the law of evidence, there seems no 
reason why a dispensing power should not be vested in 
the judge, whereby, if in any special circumstances he 
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saw fit, he might admit for the consideration of the 
jury evidence which, in general, they ought not to 
hear. 

There is a second and more important way, how- 
ever, in which rules of evidence, while the cause of 
error, may yet, on the whole, make for truth. They 
may, in some cases, be regarded as inflicting penalties 
upon litigating parties for their failure to produce the 
best obtainable evidence. It is not true that no parol 
evidence is sufficient to prove a contract for the sale of 
land ; but it may quite possibly be expedient to apply 
the rule as if it were true. For though the occasional 
effect of the rule will be to prevent the enforcement of 
an actual contract, yet its general effect will be to com- 
pel the reduction of such contracts to writing. And 
this compulsory substitution of superior for inferior 
evidence may, on the whole, prevent more error than 
it produces. So far, therefore, as the law of evidence 
consists of such rules of preappointed evidence, it may 
escape condemnation as an unnecessary and mis- 
chievous substitute for judicial discretion. Whether 
any particular rule can actually so justify itself depends 
on whether it is of such a nature that the error caused 
by occasional nonconformity is outweighed by the error 
avoided by reason of general conformity. 

§ 35. The number of rules which can so justify 
their existence is, however, but small. Rules of pre- 
appointed evidence must be few and simple, if they are 
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to be beneficiaL With the exception of this small 
portion, the law of evidence lies open to the objections 
already raised against it Rules of evidence are more 
or less inaccurate generalizations on the subject of pro- 
bative force, which are compulsorily applied to particular 
cases without any allowance being made for the special 
circumstances of these cases^ and consequently they 
lead to error rather than to truth. This has already been 
recognised in the case of one of the two great classes of 
rules of exclusion, namely, rules for the exclusion of 
witnesses. It was laid down that persons interested 
commonly testified to their own advantage, that close 
relationship was inconsistent with impartiality, and that 
criminal instincts and truthfulness were not commonly 
found together. These generalizations the courts ap* 
plied blindfold. Hence incompetency on the ground 
of interest, relationship, and crime. Not long ago, 
however, it was discovered that this was not the proper 
method of dealing with these generalizations, and now 
their fimction is to counsel, not to command. The 
very same objections that were raised against the exclu- 
sion of witnesses on the ground of antecedent incredi- 
bility, apply, though doubtless with less force, to the 
exclusion of testimony on the same ground. 

It is not expedient, indeed, that the rules of 
evidence, as now existing, should be destroyed. They 
are, for the most part, founded on experience and good 
sense. What is required is that they should cease to 
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be rigid, and should become elastic In other words, 
they should continue to be recognised as niles to be 
generally observed, but it should be entirely in the 
discretion of the court to break through them for 
special reasons in special cases. The existence of such 
a body of rules, to be observed unless there is some 
sufficient reason to the contrary, would prevent the 
obvious evils that would spring from the total absence 
of any law of evidence. The elasticity resulting from 
the existence of such a dispensing power, would, on the 
other hand, prevent the occasional error that is the 
inevitable product of inflexible and peremptory rules of 
evidence. 
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§ I. The term prescription is one that has acquired 
a considerable variety of related meanings. It may be 
bes t defined, however, as the effect of lapse of time upon 
the existence of legal rights. Prescription as thus de- 
fined is of two species, for lapse of time has the effect 
either of creatin g rights or of destroying them. The 
former effect is Positjve Prescription, the latter is 
Negative. Before treating of this branch of the law 
historically, we shall treat it critically. What, then, is 
t}ie rational basis of prescription ? What is the special 
quality by virtue of which mere lapse of time has the 
effect of creating or destroying rights ? Is there any 
single principle discoverable of which the whole law of 
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prescription, positive and negative, can be regarded as 

a rational development ? With certain qualifications, 

this last question can be answered in the affirmative. 

.^^ \ The legal effect of lapse of time in creating and de- 

^kP' I stroying rights may be regarded as founded on its 

physical effect in destroying evidence. Certain other 
reasons for giving such legal effect to lapse of time do 
indeed exist, but they are su bordi nate and o ccasi onal, 
and need not be here considered. There is no other 
ground of prescription at all comparable in importance 
y/ftA or generality with that which has just been mentioned. 
, J^ It may, indeed, be contended that one who has 

^ .^^ been long in possession of property acquires a moral, 

and therefore ought to acquire a legal, right to be main- 
tained therein. But no such contention can be sup- 
ported. If the possessor knows himself to be wrong- 
fully in possession, it is difficult to see how the lapse of 
a lifetime can, from the point of view of morality, make 
his position one whit the better. If, on the other hand, 
he was a bona fide possessor, reason seems to demand 
that he should acquire a good title at once, or else 
not at all ; it is not obvious why, if he has a moral 
right after ten years, he had any less a moral right at 
first 
. Yet another ground of prescription may be alleged. 

I It may be said that the law should aid those who wake, 

not those who sleep, and that therefore, if a man takes 
no steps to obtain his rights within a certain time, he 
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should not be allowed to obtain them at all. But neither 
is there any obvious rational ground for this conten- 
tion. The mere fact that one man allows another 
wrongfully to occupy his land, is in itself no reason 
whatsoever for refusing to allow him to recover it, 
though the sufferance has lasted for three score years 
and ten. The sufferance was an injury to no one 
but the true owner ; why, then, should he be punished 
for it? 

§ 2. I repeat, then, that the one general and 
fundamental reason for prescription is the effect of lapse 
of time in destroying evidence. Remembering that 
there may be in special cases special reasons introducing 
special modifications, we may regard the whole law of 
prescription, positive and negative, as a superstructure 
based on this foundation. 

The ordinary and du'ect method of proving the 
existence of a right, is to prove the existence of the title, 
or investitive fact which gave rise to the right. Now, 
it is plain that, speaking generally, the older any right 
is, the more difficult it is to give such direct proof of its 
existence. In other words, the strength of such direct 
evidence varies inversely with the antiquity of the right 
whos^ existence requires to be proved. The natural 
result of this would be that rights would continually 
be in process of being destroyed, or rather rendered 
unavailable, by the increasing difficulty of proving their 
existence. But it is intolerable that men should thus 
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lose their rights simply because they are of long stand- 
ing. It is, therefore, necessary, since direct proof is 
subject to destruction by lapse of time, that the law 
should recognise some form of indirect proof which is 
not subject to this defect, and which may take the place 
of direct proof when the latter fails. 

Now, there exists a(^resumption which is peculiarly 
fitted thus to take the place of ( flirect pr oo£ It is the 
presumption of the coincidence of fact an d righ t Prima 
fade any possession, enjoyment, or user, which exists 
de factOy exists also de jure. And, conversely, it may 
be presumed that, when there is no possession, enjoy- 
ment, or user in fact, there is none in right Employing 
user as a general term, the presumption may be stated 
as follows : User de facto is user de jure; non-user de 
facto is non-user dejure. Now, the longer the user or 
non-user, the stronger of course is this presumption. 
That a man has possessed land for a day, raises a very 
slight presumption of right ; that he has possessed it 
for fifty years, raises a very strong one. JThe more, 
[ therefore, b y lapse of tim e^irec^ p roof loses its force, 
jtfi e mo re__bxth,e^sarne lapse of time thi s ^es umptivg 
[j)roof^cg[uires force. The force of the one vanes m- 
versely as that of the other. We have, therefore, in 
, this presumption a peculiarly suitable substitute for 
direct proof. 

The presumption of the coincidence of fact and 
right is the foundation of prescription. The division of 
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prescription into two species, positive and negative, 
results from the corresponding division of the presump- 
tion into two branches, namely, that user de facto is ] 
user de jure^ and that non-user de facto is non-user de I 
jure. The first branch is the foundation of positive 
prescription, the second of negative. The relations 
may be thus expressed : 

(i.) Lapse of time + user = presumption of right = 
positive prescription. 

(2.) Lapse of time + non-user = presumption of 
absence of right = negative prescription, 

§ 3. The above relations have been expressed in 
general terms for the sake of simplicity. But it must 
now be observed that whether such presumptions can 
properly be said to constitute prescription, depends on 
their legal nature. It depends on whether they are 
presumptions of fact, rebuttable presumptions of law, of 
conclusive presumptions of law. It is only when the 
presumption is of the last kind that it constitutes pre- 
scription properly so called. For only in the case of 
such a conclusive presumption can the right in question 
be properly said to be'created or "desfroyed by lapse of y*. cJi^ JLu^ 
time. In the other cases, lapse of time obviously ^^ 
operates in reality, as well as in legal theory, merely as 
evidence of the existence or non-existence of the right. 
For when the presumption arising from long user or long 
non-user is merely one of fact, or is merely a rebuttable 
presumption of law, direct evidence is of course admis- 
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sible in oppositioD, and in each case the actual result 
depends on the estimate made by the court or jury in 
the particular case as to the relative strength of the 
presumption in question and of the evidence opposed 
to it. When, on the other hand, the presumption 
arising from long user or long non-user is a ; conclusive 
presumption of law, we have more than a rule of evi- 
dence j we have the foundation of a distinct tide of 
substantive law, namely, prescription. For, though a 
-V^ conclusive presumption is in form merely a rule of evi- 
dence, it is always in reality a rule of substantive law. 
The rule, for example, that twenty years' user of an 
easement is conc lusive proof of a good title, differ^ only 
ih form, not Jn substance, from the rule that such user 
is itself a good title. Whichever of these two forms 
such rules take, that of a rule of evidence, or that of a 
rule of substantive law, they are equally rules of pre-^ 
scription, and equally derive their raison d'etre from the • 
considerations already set forth. We shall see here- 
after, however, that historically this formal distinction is 
of importance, and it may therefore be convenient to 
mark it by a distinct terminology. We may call pre- 
scription direct when the rule is in form one of substan- 
tive law ; indirect when it is in form one qf-i^idence, 
one, that is to say, establishing a conclusmre presump- 
tion of law. Thus, if the rule is that Awenty years' 
dispossession of land destroys the title of thie owner, we 
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hand, the rule is that such dispossession raises a con- 
clusive presumption of want of title, we have indirect 
negative prescription. 

§ 4. Prescription, therefore, is the result of a con- 
clusive presumption of law, a presumption that either 
may or may not appear in the form of the rule. Now, 
it is the nature of a conclusive presumption to be almost 
necessarily more or less false. It is very seldom that 
we can with perfect correctness lay dowii a rule that 
one thing is in all cases conclusive proof of another 
thing. In the case in question, for example, it is im- 
possible to say with truth that a certain length of user 
is in all cases conclusive proof of title to the thing used. 
Twenty years* enjoyment of a right of way may well be 
in any particular case satisfa ctory proof of rightful title ; 
but to lay down generally that in all cases it actually 
does amount to such proof, is, as a statement of fact, 
transparently false. Conclusive presumptions, being 
thus almost necessarily false, require to^ justify their 
existence on some other ground than that of truth. 
In other words, the presumption, being untrue, must be 
such as it is for some reason expedie nt to consider as 
true. Tlius, it is not tme, as a general statement of 
fact, that written evidence of a contract is conclusive as 
to the terms of the contract, not to be rebutted by any 
oral testimony; yet it may well be expedient that the 
law should regarca it as if it were true. As a statement 
of fact it is fal^ ; as a rule of law it may be expedient. 

/ 
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So, in the case of prescription, it may well b e expedient 
to regard twenty years' user as conclusive proof of title. 
For, as has been seen, the e£fect of such long user (apart 
altogether from any rule of law) is to raise a presump- 
tion of right in opposition to the evidence of the 
dispossessed owner's title, and consequently to create 
a conflict of evidence . The longer the user continues, 
the stronger grows the presumptive evidence, and the 
weaker the opposing direct evidence. The conflict of 
evidence, therefore, tends gradually to become more 
and more even, till, at a certain point, there is an exact 
balance. Now, it is plainly desirable to avoid any such 
evenly balanced conflict of evidence. But this can 
only be done by preventing the long continued user 
which gives rise to it. And the most convenient way 
to prevent such long user, is to antedate, so to speak, 
the point at which the opposing presumptions become 
equal to each other. It is not true, as a fact, that 
twenty years' possession of land raises a presumption of 
title so strong as to prevail against any evidence to 
the contrary, but the tendency of regarding it as true 
is to prevent the true owner from allowing such a length 
of adverse possession as would in reality raise a strong 
presumption against his title, and would thus create a 
conflict of evidence which it might be impossible to 
settle with any certainty. So far as such conclusive 
presumption coincides with truth, it needs, of course, no 
other justification ; so far as it does not so coincide, it 
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Justifies itself as a punishment threatened against the 
negUgent guardian of his rights. 

§ 5. Such, then, seems to be the rational basis of 
the law of prescription, and such the leading principles^ 
the development of which should constitute that branch 
of law. It by no means follows, of course, that such is 
also the historical basis of prescription, or that such 
principles have, in actual law, received consistent re- 
cognition. To history we shall now turn. 

Both positive and negative prescription have, from 
the earliest times, received recognition in our law. 
Very different from each other both in origin and 
history, however, they require to be separately treated. 
And first of negative prescription. ' 

By commentators on the Civil and Canon Law, 
testimony has been divided into three classes ; to wit, 
de scientia^ de credulitate^ and de auditu alieno. As a 
general rule, all testimony must be de sciential and the 
other two kinds are inadmissible. The same principle 
is recognised in mpdem English law; testimony de 
. credulitate being excluded under the name of Opinion, 
and testimony de auditu alieno imder the name of 
Hearsay. And even in the earliest writers on the law 
of England, the rule appears well established, that' 
testimony must be de scientia, or, in other words, de 
visu et auditu proprio^ that is to say, of the personal 
knowledge of eye and ear witnesses. Thus, to take a 
few instances of the rule from Bracton. In discussing 

F 
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appeals of felony, he says, that the appellant loqui 
oporiet etiam de visu et de auditu, Q) So in speaking of 
a writ of entry : Terminatur per jura tarn ex ttstimonio 
et probatione eorum qui prohare possunt de visu sua 
propria et auditu. (*) Again, he says, that the birth of 
issue alive must be proved per sectam suficientem qua 
audivit clamorem in propria persoua et non ex relatione 
aliorum vel auditu. {^) So in a plea of right, the 
demandant, in offering to prove his claim by the 
body of a champion (who was originally a witness) 
said : " And this I am ready to prove by my freeman, 
I., . . . who saw this and heard it" (*) Indeed, 
so well recognised was the rule excluding hearsay 
evidence (testimonium de auditu alieno) that the phrase 
audientes et videntes was very commonly used as a 
synonym for testes. 

•^ § 6. A curious exception to the rule requires, 
however, to be noticed. In a plea of right determined 
by battle, the champion or witness might be one who 
I had no knowledge of the matter save from the dying 
declaration of his father. Thus, the form of count given 
by Glanville for such a case runs as follows : " And 
this I am ready to prove by my freeman, I., . . . 
whom his father, when on his deathbed, enjoined, by 
the faith which a son owes to his father, that, if he ever 
heard a claim concerning that land, he should prove 

(i) Bracton, f. 138a. (2) Bracton, f. 317b. 

(3) Bracton, £ 438a. (4) Glanville, L2, C3. 
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this, as that which his father saw and heard." Q) The 
champion had to make oath that either he or his father 
had had personal knowledge of the seisin of the de- 
mandant. But, as in choosing a champion, more 
importance was naturally attached to his prowess in 
arms than to his knowledge of the matter in dispute, 
such an oath was m most cases perjury, and by the 
Statute of Westminster I. (3 Ed. I. c. 41.) it was for 
this reason abolished. 

§ 7. From this rule excluding hearsay and tradition \ 
the founders of our law drew the conclusion that | 
nothing was capable of proof which did not lie in the 
personal knowledge or memory of some living man. V 
It is appointed unto all men once to die, and as soon ' 
as all those who had seen or heard any particular 
event were in their graves, that event became unprov- 
able at law. Such an event was, in the words of 
Bracton, ex/ra testimonium de visu et auditu, or, to use 
the expressions that have become established in the 
law, it was " before the time of memory," or, " in time 
whereof memory runneth not." The technical phrase 
" time of memory," thus meant originally that space of 
time which was within the remembrance of living men, 
while " time whereof memory runs not," meant a time 
60 distant that no living man remembered it so as to 
testify thereof de visu et auditu proprio. As we shall see, 
however, these expressions early changed their meaning. 

(2) Glanville, 1.2, 0.3. 
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That this inference from the rule as to hearsay 
testimony was actually drawn, is plain from the books. 
Thus, in the Year Book of Edward I., we read : " We 
have no need to answer to the seisin . . . because 
it was in time whereof memory runs not." (^) And in 
Rollers Abridgment : " A man will take no advantage 
• from an allegation of any matter of fact happening before 
time of memory, because it cannot be tried.*' (') 

" Granting,'* it may be said, " that matters before 
time of memory could not be proved by mere oral 
testimony, the same rule could not apply to the case of 
documentary evidence. Deeds and records are not 
subject to death and burial ; litera scripta tnanet ; such 
evidence is perpetual, and, by its means, why should 
not events long before the memory of man be prov- 
able at law ? Surely, in this case, no such limitation 
could apply." But there is no doubt that the same 
rule applied in these cases as in that of matter in pais. 
Neither matter of record nor matter of writing was of 
any avail if it dated from before time of memory. "A 
man will take no advantage from an allegation of a 
deed or specialty made before time of memory, because 
it cannot be tried." (^) In 12 Henry IV., it is said : 
" You see well how he has put forward charters made 
before time of memory, ... to which we are 
bound by no law to make answer : judgroent"(*) The 

(I) Y. B. 21 and 22, Ed. I., 414. (2) II. 268. 

(3) RoUe's Abridg. II. 268. (4) Y. B. 12 Henry IV. 23, pL 7, 
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reason why a deed before time of memory could not 
prove anything, was, of course, that it could not itself 
be proved. All the witnesses are dead, and " no jury 
shall, upon their oaths, try that of which there is no 
memory." Q) As with private deeds, so with matter of 
record. " A man shall have no advantage of a record 
before time of memory, because it cannot be tried." (*) 
^' Grants made before time of memory of themselves 
are not pleadable, though the king's grants and of 
record" f) 

§ 8. We see, therefore, that by our early law 
nothing, whether matter of record, matter of specialty, 
or matter tn pais^ can be proved, or is of any avail, if 
before time of memory. Now, this rule of evidence 
was the original basis of the English law of negative 
prescription. It is plain that, if any of the facts which 
a plaintiff must prove in order to establish his case 
is before the time of* memory, his case will fail. There-, i 
fore, no action is maintainable unless its cause arose f 
within time of memory. Here, then, we have a rule 
of negative prescription based directly on the nile | 
prohibiting hearsay evidence. Time of memory is the 
period of limitation originally imposed by our law. 

It is to be noted, however, that in consequence of 
a rule already mentioned, time of memory was con- 
siderably longer in the case of a writ of right, than in 
that of any other writ. For in a plea of right the 

(i) Pollexfen 627. (2) RoUe's Abridg. II. 268, (3) PoUexfen 628. 
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champion of the demandant might speak from the 
knowledge of his father ; and, when the Grand Assize 
was substituted for trial by battle, the same privilege 
was extended to the recognitors. It follows, therefore, 
that a writ of right was often available when all other 
writs were excluded by lapse of time. Thus, Bracton : 
"But if the time exceeds the term of an assize of 
mort-d'ancestor, a writ of right shall have place when 
the claimant cannot prove his seisin of his own sight 
and hearing, but by that of another, as of his father, who 
saw it and enjoined his son to be a witness thereof." (^) 
So, according to the same writer, a writ of entry is 
sometimes turned into a writ of right, " on account of a 
very remote entry which cannot be proved by anyone's 
own sight and hearing, but only by that of another, as 
by the sight and hearing of his father, who enjoined his 
son : in which case, by reason of the necessity and of 
the failure of any other proof, it is necessary that the 
tenant put himself upon a great assize or defend 
himself by battle." O 

§ 9. It is plain, therefore, that time of memory 
was the period of limitation originally recognised by the 
common law. But this limitation was too vague for 
practical purposes. It might be thought that a limita- 

■ tion based on the single principle of the exclusion of 
hearsay evidence would* be perfectly definite. But if 

. we look at the modes of trial then in use, we shall see 

(i) Bracton, f. 281 b. (2) Bracton, f. 318 b. 
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that this was not so. A plea of right, for example, was 
determined either by the duel or by the grand assize. 
', In the former case, the only provisions for enforcing 
the rule as to hearsay evidence was the rule that the 
champion of the demandant must make oath as to his 
or his father's personal knowledge of the seisin on 
which the demandant based his claim. And as has 
been already said, even this provision disappeared 
after the statute of Westminister I. If, on the other 
^^ hand, the crime went to a jury, there was no provision 
whatever for enforcing the rule as to hearsay. It was, 
indeed, the recognised theory of the law, that the 
recognitors should speak from their own knowledge, 
or from that of their fathers, but practically they were 
at liberty to base their verdict on the vaguest rumour. 
The necessity was early felt, therefore, of giving 
definiteness to the term " time of memory." Some 
limit must be established, and all before that limit 
consigned to oblivion as that which is before the 
memory of man. 

It was accordingly enacted by the Statute of 
Merton (20 Henry III., c. 8) that the limitation of the 
writ of right should be the commencement of the reign 
of Henry II., that is, about eighty-two years ago; while 
the shorter limitation of the writs of entry and of 
mort-d'ancestor should be the last return of King John 
from Ireland. In process of time these periods became, 
of course, too long, and the basis of prescription was a 
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second time declared by the Statute of Westminster 
the First (3 Ed. I., c. 39). By this statute it was enacted 
that : " In conveying a descent in a writ of right, none 
shall presume to declare of the seisin of his ancestor 
further or beyond the time of King Richard, uncle to 
King Henry, father to the King that now is." The writ 
of right was thus limited to a period of about eighty- 
six years. By the same statute the writs of mort- 
d'ancestor and of entry were limited to the period since 
the coronation of Henry III., that is, about fifty-nine 
years. These statutory provisions were in theory statu- 
tory definitions of the term time of memory ; they were 
intended to give to the common law limitation the 
definiteness which it so greatly needed. That this is 
so, appears from Bracton. He says, writing, be it re- 
membered, after the Statute of Merton: "A writ of 
right, like other writs, is limited within a certain time, 
for it does not exceed the time of King Henry, the 
grandfather of our Lord the King. The reason is be- 
cause no one can prove anything beyond that time, 
since he cannot speak of his own sight, nor of the sight 
of his father, who enjoined him to be a witness if 
he should hear speak of it. And hence, if any one 
should speak of the time of King Henry the Elder, 
he may lose through failure of proof."(^) And speak- 
ing of a writ of entry he says : Non enim excedit 

(i) Bracton,^ f. 373a. See also £ 437h. 
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. . . tempus quod excedit testimonium de vbu et 
auditu. Q) 

No other statute of limitation was passed till the 
reign of Henry VIII. The statutory definition of time 
of memory contained in the Statute of Westminster I. 
was consequently stereotyped in our law. From the 
date of that statute till the present day, time of memory 
has meant and included the whole period back to the 
beginning of the reign of Richard I., a.d. 1189. Thus, 
in the Year Book of Edward I., we read : " He and his 
ancestors have enjoyed such franchises from time whereof 
memory runs not, to wit, from before the time of King 
Richard down to the present time." {^) Of course, this 
definition of time of memory, or dating from a fixed 
period, soon became absurdly contrary to fact As 
early as the date of the Mirror, we find complaints on ' 
this head. The author of that work, in his list of abuses, 
says: " It is an abuse to count of so long a time of which ' 
there can be no testimony of sight or hearing, which 
commonly does not last longer than forty years." (•) 

(i) Bracton, f. 318a. The statutory limitation of the assize 
of VioveL disseisin must be excepted from the statement that these 
early statutory limitations were in theory definitions of the term 
time of memory. This assize, as appears from its very name, was , 
subject, from its very origin, to a short period of limitation, which 
had no relation whatever to time of memory. The assize originated 
as an innovation on the ancient method of procedure by proprietary 
remedies, and the imposition of unusually short limitations upon 
newly introduced remedies is a characteristic even of modem law. 

(2) Y. B. 20 and 21 Ed. I., 136. 

(3) Quoted in Co. Litt. 114 b. 
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When at last, in the reign of Henry VIII., another 
statute of limitations was passed (32 Henry VIII., c. 2), 
limiting the writ of right to a period of sixty years before 
the purchase of the writ, the old theory that a statute of 
limitation was merely a statutory declaration as to the 
meaning of the teini time of memory had been long 
forgotten. This statute, consequently, did not disturb 
the ancient rule that time of memory extended back to 
the reign of Richard I., the old limitation of the writ of 
right. 

The details of the later statutes of limitation do 
not require our consideration, as they contain no general 
principles of historical interest. Let us now turn, there- 
fore, to the more difficult subject of the history of positive 
prescription. 

§ 10. Custom was the raw material out of which 
the common law was made. At its commencement' the 
administration of justice consisted chiefly in the enforce* 
ment by the powers of the state of those principles or 
rules of action that had already found realization or 
embodiment in usages and customs. An enquiry into 
the connection between law and custom pertains rather 
to the history of law in general than to that of a special 
portion of our own system. In the following investiga- . 
tion, therefore, we shall accept as ultimate the fact that 
a principle realized in a custom had in the days of old 
the force of law. 

Now, custom was never uniform throughout the 
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realm. Different places and different classes of persons 
had different usages. In early times, therefore, the 
corpus juris bore the aspect of a chaotic aggregate of 
inconsistent rules, and in the administration of justice 
it was always necessary to decide the preliminary ques- 
tion : which of these inconsistent rules is to be enforced 
in this particular case ? In the words of Bracton : 
"There are in England customs, many and diverse, 
according to the diversity of places. For the English 
have many things by custom which they have not by 
law; as in different counties, cities, boroughs, and 
villages, where it must always be asked, what is the 
custom of the place, and how is it used by those who 
allege it" 0) 

The device adopted for introducing some order 
into this chaos of conflicting customs, was to select there* 
out on the ground of comparative generality a body of 
consistent rules, which were presumed to be universally 
applicable, and which were consequently applied in all 
cases in which there was no proof that some other rules 
were properly applicable. This body of consistent 
rules, thus made universally applicable in the absence 
of proof to the contrary, was called the common, law^ 
, jus commune. All other rules formed part of the jus 
speciale, and were never applied except on proof being 
given that they were applicable in the particular case. 
The customs which were thus relegated to the jus 
(i) Bracton, f. la. 
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speciale acquired exclusive possession of the name 
custom, and hence the distinction between law and 
custom, lex and consududo, 

§ II. A custom, as opposed to a rule of common 
law, required proof, not merely of its applicability in 
the particular case, but also (except in a few cases in 
which judicial notice is taken thereof) of its existence 
as a custom. Now, custom is a word of somewhat in- 
definite import, and the obvious question arises : How 
long must any course of action have continued in order 
to deserve the name of custom ? There is no apparent 
reason for fixing upon any particular period, such as ten, 
or fifty, or a hundred years. Any such limitation would 
be perfectly arbitrary. Consequently, our early law 
imposed no special limit at all, and proof of custom was 
left merely to the limitation placed upon all proof what- 
ever by the rule requiring testimony de visu et auditu. 
By reason of this rule, no proof of custom could go [j^ \ 
further back than time of memory ; and by reason of 
the absence of any special limitation, every custom/ \ < 
required to be proved as far back as proof could goA- / 



ime oTmemory thus became the period during whicl 
a custom must have existed in order to have the force 
of law. 

As has been already seen, the term time of memory 
was originally a very vague one, and received, in con- 
sequence, successive statutory definitions. When by the 
Statute of Westminster I. it was finally defined for the 
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purpose of the writ of right as commencing with the 
reign of Richard I., the same definition was adopted 
for all other purposes. Henceforth, therefore, a custom 
required to date its existence from a period anterior to 
the year 1189. 

§ 12. It follows from the definition of the term 
common law already given, that when common law 
and special law come into conflict, the special law 
prevails. Consuetude ex certa causa rationabili usitata 
privat communem legem. (^) A custom is said to be in 
derogation of the common law. It was not, however, 
the only thing which, in the eyes of the early lawy^s, 
derogated from the common law. Omitting the case 
of statutes, (^) which need not be here considered, the 
same effect was attributed to contracts. In our early 
law an agreement was, in general, regarded not as a 
title conferring rights or creating obligations at common 
law, but as itself the origin of a rule of special law 
excluding the common law, just as a local custom 
did. Again and again we find the expression specialis . 
conventw contra jus commune, (^) So : Modus ienendus 
est contra Jus commune et contra legem^ quia modus et 
conventio vincunt legem, (*) This idea is, indeed, the 
origin of the term specialty, as applied to a deed. The 

(1) Co. Litt, sect. 169. 

(2) See Bracton, £ 3b. Quomodo et cui et quando per con* ■ 
suetudtnem vel per constitutionem prindpis derogetur 1^ in 
sequentibus dicendum est. 

(3) Bracton, f. 48b. (4) Bracton, f. 17b. 
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term expresses the idea of special law as opposed to 
common law ; a deed, as evidence of such a rule of 
special law, came to be called a specialty : Especialte 
qe defet comune droit, (^) 

It is not true, indeed, that every agreement was 
thus regarded as creating a rule of special law in 
derogation of the common law. In certain cases 
contract was regarded, not as excluding and taking the 
place of the common law, but as supplementing it, 
filling a blank which the common law left vacant, 
enunciating a rule of action where the common law 
was silent. For example, the common law recognised 
the fact that services of some kind were incident to 
tenure, but left the particular nature of these services 
to be determined by agreement between lord and 
tenant. An agreement for rent-service, therefore, was 
regarded not as against the common law but as sup- 
plementary to it. The common law did not, on the 
other hand, recognise any right in a stranger to exact 
services from a tenant. An agreement, therefore, for 
such services (e,g, the creation of a rent charge), was 
in derogation of the common law, contra jus commune. 

There were thus, apart from statutes, two sources 
of special law; namely, custom and contract. All 
rights were conferred either by common law or by 
special law. If conferred by the former, they were 
said to be of common right ; if by the latter (that is, by 

(I) Y. B., 4 Ed. II. 102. 
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special custom or by special contract), they were said 
to be against common rights contra jus commune. To 
take the illustrations above given, rent-service is of 
common right, rent-charge against common right This 
distinction between matters that are of common right 
and those that are against it, though once of import- 
ance, has become in modern law a well-nigh meaningless 
tradition. 

§ 13. We are now in a position from which we 
can see the true origin of the English law of positive 
prescription. This branch of the law is, in fact, the 
result of a subtle, though radical, change in the theory 
of the legal operation of custom. The nature of this 
change I shall now endeavour to explain. In the books 
the subject of prescription (^) is usually introduced by an 
attempt to distinguish between prescription and custom. 
" Custom," says Blackstone, "is properly a local usage; 
. . . prescription is merely a personal usage.*' (^) 
They are both, therefore, usages, and the fact is that 
we have here the division of the genus custom into two 
species, one of which has taken the name prescription, 
while the other has retained the generic name. What, 
then, is the characteristic, the differentia^ of that form 
of custom which has acquired the name of prescription? 

(i) Throughout the remainder of this essay, the term prescrip- 
tion will generally be used, in accordance with the practice of 
English lawyers, as meaning, not the legal effect of usage, but the 
usage itself. 

(2) Blackstone, XL, 263. 
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It cannot be better expressed than in the words of an 
old report : '^ A prescription goeth to one man and a 
custom to many."(^) In other words, the law embodied 
in a custom is a general rule, applicable to a class, and 
to individuals, not as individuals, but as members of 
that class. The law embodied in a prescription, on 
the other hand, is a singular proposition, applying to 
an individual as an individual, and not as coming 
within a class. The distinction may be illustrated by 
an example. That all the inhabitants of the village of 
Dale have from time whereof there is no memory used 
to have a right of way over certain land to the church, 
is a custom. That John Styles and all those whose 
estate he has in a certain close have from time whereof 
there is no memory used to have a right of way over 
the adjoining land to the highway, is a prescription. 
A custom is usually local ; that is to say, the class to 
which it applies usually consists of the inhabitants of a 
certain place. But this -is not necessarily the case. 
For instance, the law merchant originally consisted of 
customs peculiar to the class of merchants. To dis- 
tinguish custom from prescription as being local, is, 
therefore, incorrect. The true distinction is, as has been 
said, that prescription is singular and custom general 
Now, though this distinction between custom and 
prescription was originally merely of practical import- 
ance with reference to the methods of pleading, it has 

(i) Brownl. & Gold., 133. 
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come to correspond to a radical difference of legal 
theory. A custom continues to be regarded as embody- 
ing a rule of special law, superseding in its' particular 
sphere the common law. But a prescription has come 
to be regarded, not as a rule of special law, but as a 
title operating at common law. For example, when 
the aforesaid John Styles claimed a right of way by 
reason of immemorial user of it by him and his 
ancestors, he was, according to the o rigina l theory, 
setting up and relying upon a rule of special law which 
ipso jure conferred upon him the right claimed ; just 
as if he had relied on a private Act of Parliament con- 
ferring the right upon him. But, according to the m ode rn 
theory, he is regarded as setting up, not a rule of law, 
but a title (to wit, that of long possession), which gives 
him the right at common law. According to the modern 
theory, there exists a rule of common law, to the effect 
that the immemorial possessor of an easement acquires 
a right thereto, and a claimant, in proving immemorial 
possession, is regarded as bringing himself within the 
supposed rule. The radical distinction that thus came 
to be recognised between prescription and custom has 
been well expressed in the following words : "Prescrip- 
tion seems to us to be the making of a right ; custom, 
the making of a law. . . • Prescription is creative 
of a right which gets its sanction from law ; custom is 
creative of a law which gives its sanction to rights." (*) 

(i) Browne on Usages and Customs, p. 14. 
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This change in the theory of the legal operation of 
prescriptions was a very natural result of their singularity. 
Most laws are general, conferring rights, not directly, 
but through a title set up by the claimant, whereby he 
brings himself within the general rule. A law conferring 
a right directly upon an individual was unusual, and 
consequently, by a natural process of assimilation to 
the ordinary form, immemorial user came to be regarded 
as a title bringing the claimant within a supposed rule 
of the common law. Exactly the same change of 
theory has for the same reason taken place in the case 
of the other source of special law that has been 
mentioned, namely, contract. We no longer regard a 
special agreement as the source of a rule of special 
law excluding the common law. To say that a rent- 
charge is against common right, has now no real 
meaning for us. We have come to regard agreements 
as titles operating at common law. 

§ 14. We can now discern the principle that 
governs the distinction between those things which are, 
and those which are not, claimable by prescription. 
One of the most striking differences between our own 
and foreign laws of prescription, is that by our own law 
a title to corporeal things cannot be made by prescrip- 
tion. Now, it is true, as a matter of fact, that the 
division between things claimable by prescription and 
things not so claimable, is largely coincident with that 
between incorporeal and corporeal hereditaments. As 
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a matter of principle, however, these divisions have 
nothing to do with each other. The true rule on this 
point is that matters against common right are claimable 
by prescription, while matters of common right are not 
so claimable. " Every prescription is against common 
right" (^) This rule follows directly from the origin of 
prescription as already set forth. If a right is recognised 
by the common law, it cannot be regarded as also 
conferred by an inconsistent special law, and, there- 
fore, cannot be claimed by either of those titles that 
originated as sources of special law, i.e. by grant or 
by prescription. If, on the other hand, a right is not 
recognised by the common- law, if it is contra jus 
commune^ it must be claimed by special law, that is, 
either under a custom, or by the titles of grant or 
prescription. 

A few illustrations will show that this' is the true 
distinction between things claimable and things not 
claimable by prescription. (*) No prescription in lands 

(1)8 Co. Rep., 125 b. 

(2) According to early law, the acquisition of possession or 
seisin was essential to the acquisition of ownership. Consequently, 
whenever a person claimed ownership, whether in a corporeal or 
incorporeal thing, it was necessary for him to allege, not only his 
right, but the seisin of himself or his ancestor at such and such 
a time. In the case of a claim by prescription, however, the 
claimant had to aUege the seisin of himself and his predecessors 
jirom time immemorial. The difference, therefore, between a 
<<;laim at common law and a claim by prescription appears in the 
pleadings as a difference between the kind of seisin alleged by the 
claimant ; in the former case the seisin is at a particular time, in 
tthe latter it is from time whereof there is no memory. 
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maketh a right." (^) This is because the ownership of 
a corporeal hereditament is a matter of common right > 
the ordinary incidents of ownership of land are re- 
cognised by the common law. Therefore, in a plea of 
right for land, the claimant counted not of immemorial 
seisin, but merely of the seisin of himself as of fee 
and of right at such and such a time. Of incorporeal 
hereditaments, on the other hand, some are of common 
right and some against common right. Certain form& 
of services are recognised by the common law as 
possible incidents of freehold tenure, due by reason 
of that tenure from the tenant to the lord. Such 
services, of which the most important is rent-service, 
are, therefore, of common right, and when a lord 
claimed them by a writ of customs and services, or 
avowed in replevin by reason of them, he alleged not 
immemorial seisin of them, but merely seisin by himself 
or his predecessors at the hand of the tenant or his 
predecessors. All other services, however, were against 
common right, and the claimant required to allege 
seisin from before the memory of man. Thus in a 
case reported in the Year Book of Edward I., (^) a 
defendant in replevin avows, on the ground of a right of 
free chase and attachment of vert and venison, and it is- 
said by Beresford J. : " Since you affirm your estate by 
a custom, which custom is against common right, and 

(i) Doctor and Student, Dial. I., Chap. viii. 
(2) Y. B., 32 and 33 Ed. I. 264. 
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began by a tort, it is necessary, if you wish to prove 
your estate by that custom, that you should maintain 
it by long continuance of time." So, in a similar case 
in the same reign, the lord avowed by reason of 
certain services due at his discretion, and the report 
runs thus. " Plaintiff: Since he has admitted by his 
avowry that we are a free tenant, we pray judgment if 
for any tallage at your pleasure you can make avowry. 
Defendant : Admit then our seisin (of the services). 
Plaintiff : I have no need ; but since your avowry is 
against common right, we have no need to answer to 
your seisin unless you afRrm it by alleging it from time 
of which there is no memory ; and this you do not."(^) 

Se, again, if the service claimed was that of suit at 
the mill of the claimant, the method of claim depended 
on whether he against whom it was made was the 
claimant's t enan t or not. If he was, the service was 
of common right, and the claimant merely alleged 
seisin at the hands of his tenant or his ancestors. If 
he was not, the claim was against common right, and 
required to be supi)orted by immemorial usage. (^) 

Turning from claims against a tenant to claims by 
a tenant, we find the same distinction drawn between 
matters of, and matters against, common right. The 
right of a tenant of arable land to common of pasture 



(I) Y. B., 33-35 Ed. I. 136. 



(1) Y. b., 33—35 Kd, 1. 136. 

(2) F. N. B., 122, M. et sqq. Rastell's Entries, f. S4a 
Secta ad molendinum. 
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in his lord's waste, />. common appendant, was of 
common right ; all other species of profits k prendre 
and all easements were against common right. •* Com- 
mon appendant," says Coke, "is of common right, 
and, therefore, a man need not prescribe for it" (^) 
But common appurtenant or in gross, being against com- 
mon right, must be claimed by grant or prescription, 
as must all other easements that one man has over the 
land of another, for it is against common right that 
one man should exercise rights over the land of his 
neighbours. 

§ 15. A villein, whether regardant or in gross, 
was claimable by prescription. " If a man and his 
ancestors whose heire he is have been seised of a 
villeine and of his ancestors as of villeines in grosse 
time out of memorie of man, these are villeines in 
grosse." (^) And, indeed, this was, with the exception 
of a fictitious acknowledgment of villenage in a court 
of record, the only method by which a villein could be 
claimed. This form of prescription seems, however, 
to stand on a distinct basis of its own. Those only 
were villeins who were descended from villeins. To 
prove A to be a villein, therefore, it was necessary to 
prove that B, his father, was a villein, which could only 
be done by proving that C, his father, was a villein, 
and so on ad infinitum in theory, but in practice 
back to the commencement of legal memory. As 
(i) Co. Litt., 122 a. (2) Co. Litt., sect. 182. 
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the Mirror says : " Villenage is subjection of so great 
antiquity, that no freeman can be found by human 
remembrance." (*) The allegation of hereditary villen- 
age was thus identical in form with a claim by 
prescription. 

§ 16. In early times, the most important claims by 
prescription were probably those to private franchises 
in derogation of the royal prerogative. The history of 
such claims is intimately connected with that of the 
maxim Tempus non occurrit regi^ and may, for that 
reason, be worthy of special consideration. This 
' maxim was applied, both in positive and negative 
prescriptions, and we shall treat first of its relation 
to the former. Negative prescription being, as has 
been seen, established proper defectum probationis^ it 
followed that where proof was unnecessary for the 
maintenance of an action, the rules of limitation could 
not apply. Now, actions brought by the king were, 
with respect to the necessity of proof, divided into 
two classes. If he claimed a franchise or other thing 
which prima facte pertained to his crown, it was un- 
necessary for him to offer any averment or proof, the 
onus probandi lying on the defendant. In such cases, 
therefore, lapse of time was no bar ; tempus non occurrit 
regi. When, however, the king claimed lands or any- 
thing else which did not prima facie pertain to the 
crown, it was as necessary for him to prove his claim 

(3) Quoted Co. Litt., 120 b. 
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as it was for any of his subjects; in such cases, 
therefore, his action was limited like those of his 
subjects to time of memory. These rules and reasons 
are more than once explained to us by Bracton. 
Thus, he says : " Those things, however, which are 
called privileges, although they pertain to the crown, 
may, nevertheless, be separated from the crown, and 
be transferred to private persons, but only by the 
special grace of the king, without which the lapse of 
time will be no bar to the king's claim. For no time 
runs against the king in this case, since he does not 
require to give any proof . . . But, in other cases, 
where proof is required, time runs against the king as 
against any other person." (^) So far as negative 
prescription went, therefore, the maxim Temptts non 
occurrit regi originated as a deduction from the rule 
that the king did not require to give proof of his claim, 
and it was subject to the same exceptions as the rule 
on which it was founded. At a later period, however, 
these exceptions disappeared. For negative prescrip- 
tion became purely a matter of statute law, and it has 
ever been recognised that statutes do not, without special 
reference, bind the crown, i^) The common law rule 
being forgotten, and the statutory rules being inappli- 
cable, the maxim in question became unqualified, and 
continued so until interfered with by modem legislation. 

(i) Bracton, f. 55 b. See also f. 14 a, f. 103 a, and Britton, 28 b. 
(2) See Y. B. 20 and 21 Ed. I. 68. 
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Turning now to the relation of this maxim to 
positive prescription, we find ourselves face to face 
with a difficulty. Bracton, as we have seen, says that 
long possession of a franchise is no defence against 
the king, because no proof is necessary on the part of 
the king. But this reason applies only to negative 
prescription. Why, in spite of it, should not im- 
memorial possession of a franchise establish a special 
custom, conferring upon the possessor a right as 
against the crown? Bracton does not answer this 
question. The true answer is, however, to be found 
in the rule, that a special custom, though it might 
derogate from the common law, was powerless to 
derogate from the royal prerogative. In the famous 
Case of Tanistry, (^) one of the essentials of a valid 
custom is said to be that ''it must submit to the 
prerogative of the king and not be exalted against it" 
And, in the Year Books, there is a long report of a case 
decided in the reign of Henry VI., (*) in which a 
custom of London was set up in bar of a claim by the 
king to recover certain jewels belonging to him. It 
was decided that a special custom did not bind the 
king. ** Although the custom was good, nevertheless, 
the king would not be bound by it. For, if a man 
wished to prescribe to have toll within a certain place 
from every man who went there, yet the king, if he 

• (i) Davis, 32 a. 

(2) Y. B. 35 Henry VI. 25, pL 33. 
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went there, would not pay it." This rule is analogous 
to the rule that a statute in derogation of the common 
law does not bind the crown without special reference. 
It is, within the sphere of positive prescription, the 
foundation of the maxim Tempus rum occurrit regL 

A logical consequence of this rule that a custom 
cannot derogate from the royal prerogative, is that a 
private franchise in derogation of that prerogative 
cannot be claimed by prescription, but only by royal 
grant And in the time of Bracton, this was un- 
doubtedly the law. But a change was imminent. The 
rule was one far too subversive of long established 
rights and customs to be easily enforced, and principle 
had to give way to expediency. It appears from 
Britton that at that date long possession of a 
franchise, though not a legal title, might be allowed 
as such by the special grace of the king. " If in their 
plea (in a writ of quo warranto) they allege long 
possession, ... in such a case we wish that 
the decision be referred to us and our council, to 
decide whether this plea shall be held a continuance 
of wrong done to our crown, or a title of right to the 
tenants.'* (*) This, however, was merely an inter- 
mediate stage. The grievous inquisitions made by 
King Edward I. into the titles of lords of franchises 
excited dangerous discontent among the feudal baron- 
age, and by the Statute of Quo Warranto, passed in the 
(i) Britton, cap. 19. 
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eighteenth year of Edward's reign, it was provided that 
possession of a franchise since the time of Richard I^ 
should constitute a good title thereto. To this extent, 
therefore, the rule Tempus non occurrit regi was broken 
through. (^) 

§ 1 7. There is very little to be found in the early 
legal writers on the subject of positive prescription 
proper. Bracton tells us, indeed, that rights of 
common and other servitudes may be acquired by 
long possession. He gives us no indication, however, 
as to how long this possession requires to be, or any 
detailed information as to this branch of the law.' It is 
evident, indeed, that to him prescription was merely a 
part of that chaos of special customs into which it was 
no business of his to introduce order. At first sight, 
however, Bracton may be thought to say very much 
more about positive prescription than he really does* 
He speaks frequently about the effect of lapse of time 



(i) The rule thus established, that long possession was a good 
title to a franchise, was not, however, without exception, and the 
books divide franchises into two classes according as they are or 
are not claimable by prescription. The distinguishing characteristic 
of those not so claimable was, that they could be enjoyed only by 
demand and allowance in a court of record. Their user, therefore, 
since it appeared of record, was not provable save by the record, 
and proof of immemorial user in pais was inadmissible. Thus, in 
Y. B. 9 Henry VIII. i ib, it is said of a franchise of conusance 
of pleas : ** This cannot be prescribed for, because it ought to be 
by matter of record, made by demand and allowance here, where- 
fore for this one cannot prescribe ; but in the other cases, one can 
prescribe, because it is used by matter in /ait. See also 9 Co. 
Kep. 27b, and Y. B. 46 Ed. III. i6b, pi. 10. Blackst. II. 265. 
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V in creating rights, but what he is really treating of is 

the acquisition^ot of ownership, but of possession/^ 
By what means possession or seisin was lost and 
gained, was in the early law of property an extremely 
important subject. It was the rule that possession 
could be retained anwio solo; until, therefore, an 
ejected possessor had actually or constructively 
acquiesced in his ejectment, he was not regarded by 
law as having lost possession, nor was the ejector 
regarded as having gained it If, however, the 
person ejected delayed re-entering upon the ejector 
for a certain period, he was presumed by the law to 
have acquiesced in his ejectment He, therefore, lost 
possession, and the ejector gained it, and could be 
removed only by action, /^r dr^v^ et judicium. These 
principles applied not only to the possession of 
corporeal things, but also to the quasi-possession or 
user of incorporeal things. 
^ Speaking of corporeal things, Bracton says: (^) "And 

when a long and peaceable and continuous possession 
has intervened, they (the possessors) begin to possess 
against all the world, and to have a freehold, so much 
so that they cannot be ejected without a writ and a 
judgment, for just as time is a mode of creating and 
destroying an obligation, so it is a mode of acquiring 
possession." And then concerning incorporeal things: (^) 
'* It has been discussed in what way a person acquires 
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possession of a corporeal thiag by time without delivery, 
with or without use ; now we must discuss in what 
way possession of an incorporeal thing is acquired, as 
possession of a right, such as a servitude, by sufferance 
(which is equivalent to consent) and long and peaceful 
enjoyment, without grant or express consent. For 
sufferance is taken for consent, and the possession of 
a right is acquired through use, as if the lord of the 
property, having a free estate, has, through sufferance, 
when present and cognisant of the fact, allowed his 
neighbours to enjoy on his estate a servitude .... 
for a long time peaceably and without interruption, 
from such an enjoyment and sufferance there is a pre- 
sumption of consent and of willingness, and so pos- 
session is acquired by the lapse of time, so that any 
one so using it cannot be ejected without a writ and 
a judgment." 

In the case of corporeal things, the longa d continua 
possessio required was not so long as might be inferred 
from the adjectives used. If he whose possession was 
disturbed was on the spot, he had in ordinary cases 
only four days in which to make his re-entry, but, if 
the disseisee was absent, this time might be very much 
extended. Thus, in the case of absence on a pilgrimage 
to the Holy Land, the pilgrim had so much as three 
years for the purpose of recovering possession. (^) In 
the case of incorporeal things, nothing seems to be said 
(i) Bracton, f. 163 b. 
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by the early writers as to the length of time necessary 
to give possession, and this branch of the law was 
probable very vague. In the Year Book of Edward I., 
possession for ten years is mentioned as sufficient to 
confer possessory remedies upon a person using a profit. 
^*If she had been seised of that profit for ten years, think 
you that if she were disturbed she would not have the 
Novel Disseisin ? She certainly would." (^) J When in 
later times it became allowable to set up title in bar 
of a possessory actio n, t his wh ole branch of the law 
necessary fell into desuetude. 

The rules found in Bracton, therefore, as to the 
acquisition of rights by lapse of time, do not refer to 
prescription in the sense in which that term is under- 
stood in English law. They constitute part of the 
ancient law of possession , and are quite unconnected, 
^nth ^hncf^ n^ipcj ^ y to immemorial user whose histo ry 
w e have been consideri ng. («) 

§ 1 8. It is a well known rule that a custom, in 
order to have the force of law, must be reasonable. (*) 

(i) Y. B. 21 and 22 Ed. I. 422. And see Statute of West- 
minster I., 13 Ed. I., c. 46. 

(2) Some writers, not noticing this, and misled by Bracton's 
-^ "^ -J technical terms of the Civil law, have been led to regard 

"sh law of prescription as derived from that of Rome. 
fs History of the Law of Real Property, p. 149. For 
L opinion there is no foundation. 

(3) The same principle was applied even to statutes, until it 
was rendered inapplicable by the doctrine of the omnipotence of 
Parliament. ** If any general customs were directly against the 
law of God, or if any statute were made directly against it, or if 




THE LAW OF PRESCRIPTION. Ill 

Now, as prescription was origina lly jne rely a particular 
^form of custo m, we may expect to find the same rule 
applied to it. And this was at one time undoubtedly 
the case. Thus, in Smith v. Shepherd^ (i) decided in 
the reign of Elizabeth, the lord of the manor prescribed 
to take toll from all passing through the village. It 
was held that " the prescription is not good or reason- 
able for anyone to take toll for passage on the King's 
highway, and the inheritance of every man in the pass- 
age in viis regiis is precedent to all prescriptions." In 
the same reign, there is reported a case in which a 
bakehouse was claimed by prescription, and it is said : 
" The matter only is, if this prescription made by the 

plaintiff be good or not And there are two 

points in prescriptions, usage and reasonableness." f ) 
So, on the ground of unreasonableness a man cannot 
at this day prescribe to make a public nuisance. 

Now, English law has recognised three modes in 
which a custom or prescription may be reasonable; 
'^In the first place, it may be so in itself. Secondly, it 
may be so by virtue of a consideration moving from 
him who claims under it to him to whose detriment it 
exists. And thirdly, it mav be so by virtue of a pre- 

it were ordained that no alms should be given for no necessity, the 
custom and statute were void." Doctor and Student, Dial. I., 
Ch. vi. See also 8 Co. Rep. Ii8 a; Hobart 87; Blackstone*s 
Commentaries I. 91. 

(i) Moore 574. (2) i Leonard 142. 
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^(Y sumed good and lawful origin, j Each of these cases we 
"■'"'^ shall shortly consider. 

§ 19. The first of them requires but Htde con- 
sideration. Local customs of tenure, such as gavel- 
kind, or borough English, have the force of law, not 
in consequence of any presumed legal origin or by 
virtue of anything outside the customs themselves, but 
simply in consequence of being in the eye of the law 
good and reasonable in themselves. On the same 
ground, it is a valid custom for the inhabitants of a 
village to enter at certain times of the year upon 
private ground, in order to play lawful games there- 
on. (*) It must be noted, however, that customs alone 
seem to be capable of support, as reasonable in them- 
selves. I am not aware of any species of prescription 
that has been so supported. For a custom, as we have 
seen, " goeth to many,*' and the public benefit derived 
therefrom may be such as to outweigh the private dis- 
advantage of him who suffers by the custom, so that on 
the whole the custom is reasonable. But a prescription 
is for the sole benefit of one person, and it is in itself 
unreasonable for one man to exact from another money 
or services, or to make use of the property of another 
for his own purposes. Thus, that the inhabitants of a 
village should have a right of way over the land of A 
to the parish church, may be reasonable in itself as 
being for the public good ; but that B should have a 
(i) Fitch V. Rawlings, 2 H. Blackst. 393. 
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right of way over the same land, for his own private 
advantage, is in itself unreasonable, and must find its 
justification aliunde, 

§ 20. Turning now to the second mode above 
mentioned, a prescription may justify itself as reason- 
able on the ground of some consideration, or quid pro 
quo, as it is commonly termed in the books, moving 
from the party benefited to the party injured thereby. 
This doctrine of reasonable cause or consideration 
seems indeed to be inapplicable to customs, as a con- 
sideration can scarcely move from an indefinite number 
of individuals such as claim under a custom. In the 
case of prescription, however, it was at one time a 
doctrine of some importance. A few illustrations may 
be given of prescriptions that have based their claim to 
reasonableness on the existence of a reasonable con- 
sideration or quid pro quo. In the reign of Elizabeth, 
a claim by the lord of a manor to take a heriot from 
every person dying within the manor, was held by three 
judges to be void against strangers, because "it is not 
grounded upon any reasonable cause, nor hath the 
stranger any recompence." (^) But according to Walm- 
sley, J. : " It may be upon this reason for that he had 
his residency within the manor at the time of his death, 
and had the help and comfort of the lord's tenants in 
his sickness, and after his death had their attendance 
to his fimeral ; and, therefore, for the time which the 
(i) Cro. Eliz. 725. 
H 



114 THE HISTORY OF 

lord lost in the service of his tenants, as also for that 
he had a place to rest his bones, therefore i^is reason- 
able, .... and he hath a quid pro quo by his 
residency within the manor at the time of his death." 
So, again, in the reign of James T., it was held a good 
prescription for the corporation of Dublin, in considera- 
tion of maintaining the channel, to levy dues on all 
merchandise entering the port, "for there is a quid pro 
quo^^ (^) And, again, in an already cited case (') it is 
said that toll-thorough, that is to say, toll levied on 
passengers on a highway, cannot in general be pre- 
scribed for, because it is unreasonable, "but if the party 
shows cause for the toll, or if he is bound to repair the 
bridge or the causeway, then this is a reasonable cause 
for the commencement of the toll and prescription." (') 
So in Rolle's Abridgment (*) we are told that a pre- 
scription in a parish for the parson to keep a bull and 
boar, and in consideration thereof to have a tithe of 
the increase, is good, " for it is grounded on a good 
consideration, inasmuch as the parson has the tithe and 
tenth of the increase." So, in the reign of Henry VII., 
it is held that " prescription to have the beasts of any 
stranger which are lying upon his land all day to fold 
upon his land in the night, is good, because the stranger 

(1) Rolle's Abr. II. 265. 

(2) Smith V. Shepherd, Moore 574. - 

(3) See also as to tolls : 2 Lev. 96 ; 2 Wils. 296 ; I Cowp. 
47 ; 3 Lev. 424. 

(4) n. 559. 
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hath a quid pro quoJ* Q) It is unnecessary to cite 
further authorities to prove that a prescription was 
good and reasonable if supported by a good and 
reasonable consideration. 

§ 21. The third defence that a custom or prescrip- 
tion might set up against the charge of unreasonable- 
ness, was that of a good and lawful origin. No usage f 
that had such an origin could be complained of as /' 
unreasonable. It did not lie in the mouth of a servient / 
owner to complain of the unreasonableness of an ease- ! 
ment created by his own grant. Now, in the case of 
usages that had begun in time whereof there was no 
memory, it was of course impossible to prtwe any legal 
origin. But with the object of preserving customs and 
prescriptions against the destructive effect of the rule as 
to unreasonableness, the law was obliging enough to 
presume such an origin whenever possible. It accords I 
ingly became the rule that if any custom or prescription \ /i^^^ 
was such that it niight possibly have had a lawful [_ \ 
commencement, the law would presume such a com- 
mencement, and the custom or prescription would be 
valid by virtue thereof. 

The earliest case that I have noticed in which an 
attempt was made to support a custom or prescription 
on the ground that it might have had, and therefore 
must be presumed to have had, a legal commencement, 

(i) Cited in Parker r. Comblefiord, Cro. Eliz. 725. 
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is in the 35th year of Henry VI . C) ^^ this case the 
king sought to recover certain jewels which had been 
fraudulently pawned in London. In bar of the re- 
covery, a custom of London was set up, to the effect 
that any person taking goods in pledge was entitled to 
retain them, even from the true owner, until his debt 
was paid. It was replf6d that the custom was 
unreasonable, and rejoined that it might have had a 
"loyal commencement," to wit, a royal grant or an Act 
of Parliament. " If a man," it is said, " can imagine a 
good commencement for a thing, such thing well lies 
in custom." The custom, however, was held bad for 
unreasonableness, and it was agreed that no such 
legal commencement could be intended unless it was 
specially pleaded. 

A few other early cases may be cited. In 11 
Henry VII. (*) the lord of a manor prescribes to take 
a fine for every breach of his pound committed by 
tenant or stranger. " And it seemed to all the justices 
that the prescription of custom was not good to bind 
any stranger, inasmuch as it could not have lawful 
commencement; but if the custom was that if any 
tenant of the manor broke the pound he should pay 
three pounds and ninepence, this is a good custom, 
because it might have a legal commencement ; for the 
lord might give the lands to the tenants of the manor 

y; (I)Y. B. 35HenryVI.,2S. 

(2) Y. B. II Henry VII., 13, pL S. 
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for such services." - Two years later, it is said : " One 
can prescribe in anything which can take effect legally 
by grant at the commencement*' Q) 

Occasionally we find a prescription supported both 
on the ground of good consideration and on that of 
good commencement Thus, a claim to a bakehouse 
by the lord of a manor is held valid, '^ for the custom 
is between the lord and his tenants, which by in- 
denture may have a good and lawful beginning ; and 
peradventure their lands were given to them upon this 
condition ; and it is reasonable that, the lord maintaining 
a bakehouse, for this charge he should have reasonable 
recompence." (*) 

It is to be noted that this doctrine of legal 
commencement is not restricted to prescription but 
extends also to custom. Unless si custom is reasonable 
in itself, it must be supported by the presumption of a 
lawful origin. Thus, a custom for villagers to use a 
piece of land at certain seasons for the exercise of 
lawful games is good, because reasonable, and for the 
public good. (^) But a custom for comfactors in the 
City of London to take for their own use the port-dues 
levied on all corn consigned to them, can be supported 
only by the presumption of a legal origin. (*) 

(1) Y. R 13 Henry VII., 16, pi. 14. 

(2) I Cro. 204. 

(3) Fitch V. Rawlings, 2 Henry BL 393. 

(4) Cocksedge v. Fanshaw, i Doug. 118. 
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I have set forth the rule as to a presumed l^al 
origin as a development of the rule that a custom or 
prescription must be reasonable. A legal commence i_ 
ment is sometimes called a reasonable commencement 
and the idea at the root of the doctrine seems to be 
that a usage cannot be unreasonable if it has a reason- 
able origin. At the same time, it is quite open to 
argument that the rule now under consideration is not 
a development of the rule as to reasonableness, but a 
device adopted for the purpose of evading that rule. 
l^A legal origin may possibly have been regarded from 
the very first, not as proving reasonableness, but as 
dispensing with the necessity of reasonableness^ Be 
this as it may, two points seem certain : first, that the 
( doctrine of a presumed legal origin was established 
i with the object of supporting customs and prescriptions 
J which would otherwise have fallen before the rule as to 
unreasonableness; and second, that in the case of 
prescriptions all relation between the two doctrines 
was soon lost sight of, and the rule of pres ume d legal 
acquired, so to speak, an independent existence , 
fand came to be regarded as the true and sole foun- 
ation of the whole law of prescription. We find it 
flaid down in the later books, not merely that a 
prescription may be, but that it must be, supported 
by a presumption of legal origin. As early as the 
reign of James II., it is laid down that " all prescrip- 
tions are founded upon a supposition in law that at the 
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first there was a grant though not now to be ^ 
produced.'* And according to Blackstone : (*) " A ^ 
prescription cannot be for a thing which cannot be I 
raised by grant. For the law allows prescription only / 
in supply of the loss of a grant, and, therefore, every j 
prescription presupposes a grant to have existed." J 
The rule that a prescription must be reasonable was ? 
thus wholly lost sight of, being supplanted by a new \^ 
rule, which originated either as a somewhat illogical ) 
inference from the earlier or as a deliberate evasion of I 
it In the case of customs, no such elimination of the 
original rule has taken place; the rule as to reason- 
ableness and that as to legal origin stand side by side. 
["^ By the old theory, prescription was direct; by 
the new, it is indirect By the old, immemorial user 
was beyond question itself a title; by the new, it is 
merely evidence of a title. The difference is funda- 
mental, and marks a distinct breach of logical 
continuity in the development of this branch of the 
law. " 

§ 22. It remains to say a few words touching 
the last stage in the history of the common law of 
prescription. The great defect of this law was the 
inordinate length of user required by it So long, 
however, as user from time immemorial was regarded 
as itself a title, the rule, however inconvenient, was 
one to which no logical objection could be taken, 
(i) Bl. Comm. II. 265. 
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p^But, when such user came to be regarded as not in 
itself a title, but merely evidence of a title, it became 

I obvious that a very much shorter period of user might 

be equally effective. And, ac cordin gly, in th e latter 

half of last century, th e/period^ot twenty ^ year§t came to 

be fixed upon as sufficient to raise a presumption of 

•K^ title. (^)*^This period was selected in analogy to the 

^\jtatutory limitation of the action of ejectment*^ Pos- 
session for twenty years constituted (in practice) a 
good title to a house, and it was only reasonable that 
it should be equally effective in the case of an easement 
belonging to the house. In the earlier cases we may 
trace a tendency to make twenty year s' user not merely 
evidence of tit le, b ut a title itse lf. But this was too 
bold an innovatio n, an d it soon became- settled that the 
new form of prescription was not direct but indirect 
The chance was lost of establishing by judicial 
decisions a satisfactory substitute for the old rule 
of immemorial prescription. ^The fiction of a modem 
lost grant was invente^ Clouds and darkness 
settled down over the whole subject A recourse 
to legislation became necessary, and the Prescription 
Act forms a fitting addition to the chaos that con- 
stitutes the common law of positive prescription. 

(i) See 2 Wms. Saund. 502 et sqq. and the cases there cited. 

/ 
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§ I. A necessary deduction from the Austinian 
definition of law is that punishment is the essential 
and invariable object of the administration of justice. 
A law is a rule of conduct set by the state and enforced 
by a sanction; a sanction is an evil inflicted upon those 
who disregard the rule ; the administration of justice 
is that function of the state which consists in the in- 
fliction of such sanctions, that is to say, in punishment 
Now, as a matter of fact, punishment is not an 
invariable or essential end of the administration of 
justice, but is merely one of several ends. These are 
at least three in number; namely, (i) prevention, (2) 
punishment, and (3) compensation. The state, as the 
administrator of justice, is put in motion by wrongs ; 
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that is to say (using the word in a wide sense), by acts 
contrary to the law. But in order to set in motion the 
administration of justice, it is not necessary that the 
wrong should be actual ; it is often sufficient if it is 
merely contemplated. Now, when the wrong is merely 
a contemplated one, the object of the administration 
of justice is not punishment or compensation but 
prevention. And it is not merely in rare and ex- 
ceptional cases that prevention is thus the object of 
the administration of justice. An instance or two will 
make this evident If A owes money to B and refuses 
to pay it, the state seizes his goods by force, sells them, 
and pays B's claim out of the proceeds. Now, what is 
the object of that transaction? It is absurd to say 
that it is to punish A for not paying B what he owes 
him. It is true, indeed, that it is worse for A to have 
his property taken in execution and sold, than for him 
to pay B voluntarily. But this additional detriment is 
not inflicted on A as a punishment but simply as an in- 
evitable incident of the process by which B is enabled 
to recover his debt. The true object of the transac- 
tion is obviously to compel A, by physical force, to pay 
the debt which he is unwilling to pay; that is, to 
prevent, by physical force, the wrong which A would 
commit by retaining money which he owed to another. 
In such a case, therefore, the object of the adminis- 
tration of justice is the prevention of a wrong. So, 
again, in all those cases in which one man detains 
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property which belongs to another. When the state 
ejects by force the tenant of a house and restores it to 
the owner, the object of so doing is not to punish the 
tenant, or to compensate the owner, but to prevent a 
threatened injury. It is true, of course, that in most 
of these cases there is an actual as well as a contem- 
plated wrong. The debtor has made default in the 
past as well as threatened it for the future. But this 
does not affect the aigument. The remedies for the 
actual and for the contemplated wrong are distinct. 
The creditor may recover damages for the detention of 
the debt as well as the debt itself. 

Turning now from contemplated to actual wrongs, 
the object of the administration of justice maybe either 
to punish the wrong-doer or to compensate the person 
wronged. Respecting the former object, nothing need 
here be said. Neither is it necessary to support, by 
argument or illustration, the statement that compensa- 
tion is one of the ends of the administration of justice. 
It is argued, however, by the supporters of the Austinian 
doctrine, that compensation is in no case the sole end, 
but that wherever the state aims at compensating the 
person wronged, it aims at the same time at punishing 
the M^Tong-doer; and that it is therefore perfectly correct 
to define the administration of justice as a function of 
the state having for its object the punishment of wrong- 
doers. Now, there are two answers to this argument. 
In the first place, even if we admit that wherever the 
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State compensates an injured person, it intends thereby 
to punish the injurer, yet punishment is in such cases 
a distinctly secondary object, the primary object being 
compensation. And, therefore, the definition in ques- 
tion is defective, inasmuch as it regards as the essential 
element a thing that holds in reality a very subordinate 
position. When damages are given to A for the injury 
caused him by the negligence of B, the primary object 
is clearly the compensation of A, not the punishment 
of B ; and a definition of the administration of justice 
should take this fact into account, instead of giving an 
unnatural importance to an element which is in truth 
of secondary importance. In the second place, it is 
not true that the idea of compensation has always that 
of punishment as its colleague. There are classes of. 
wrongs in which the existence of intention or negligence 
on the part of the wrong-doer is immaterial. In such 
cases the idea of punishment is quite inapplicable, and 
the sole object of the administration of justice is the 
compensation of the person injured. 

§ 2. We see, therefore, that it is not true, as a 
matter of fact, that punishment is the primary and 
essential object of the administration of justice. We 
see that, as a matter of fact, there are at least two 
other objects, namely, prevention and compensation. 
Let us now consider, not what are the actual ends of 
this function of the state, but what ought to be the 
ends. For it is quite possible that though punishment 
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is not, as a matter of fact, the sole end, yet it ought in 
reason to be so. 

That the punishment of wrong-doing is a rational 
object, requires of course no argument Neither can 
it be doubted that the prevention of wrong-doing by 
physical force is equally rational If it is reasonable to 
prevent, by the threat of punishment, the commission 
of a meditated wrong, it seems no less reasonable to 
effect the same end by the direct application of physical 
force. The intention of the state being to prevent A 
from detaimng B's property, it may effect this object 
either by saying to A " You will be put in gaol if you 
do," or by taking the property from A and restoring it 
to B. Both methods are actually employed by the 
state, and both are justifiable. 

Whether compensation is a rational as well as an 
actual end of the administration of justice, is, however, 
a more difficult question. Given a wrong contem- 
plated, it is reasonable to prevent it by physical force ; 
given a wrong committed, it is reasonable to punish the 
wTong-doer in order that further wrongs of the same 
nature may be prevented; but, given a wrong com- 
mitted, is it reasonable to compel the wrong-doer to 
compensate the person wronged? So far as such 
compensation is a punishment to the wrong-doer, it is 
of course justifiable as such punishment. But we have 
here to do with compensation ^r se^ and not as the 
other side, so to speak, of punishment Now, 
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paradoxical as the statement may appear, it seems 
strictly true that compensation is not a rational end 
of the administration of justice. Apart from punish- 
ment there is no more reason why I should have to 
compensate 'A for injury inflicted on him by me, than 
why I should have to compensate him for injury 
inflicted on him by anyone else, or by the mere forces 
of nature. Damage should lie where it falls, unless 
there is some good reason for shifting it elsewhere. In 
certain classes of cases such reasons do exist ; but the 
mere fact that the damage is due to the action of some 
person other than the sufierer, is, in itself, no reason 
whatever for shifting such damage from the sufierer to 
the actor. 

It may be argued, that if it is expedient to prevent 
the doing of wrongs, it must also be expedient to 
compel the undoing of them, that is to say, the 
restoration of the status quo ante ; and that it is such 
undoing and restoration that is effected by compulsory 
compensation. But, unfortunately, it is not possible to 
undo a wrong that has once been done. To enforce 
compensation is merely to do as much harm to the 
wrong-doer as good to the person wronged. The 
balance of harm done remains the same as before. 
The result is not that the effects of the wrong have 
been done away with, but that they have been trans- 
ferred to a different person. (^) Nor can we support 
(i) Prevention must be car«fully distinguished from com- 
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the principle of compensation as being equivalent to 
that of insurance. It cannot be said to be reasonable 
that every man should insure his neighbours against the 
injurious results of his activity. For the essence of 
insurance consists, not in the transference of liabDity, 
but in the distribution of it, so that by the increase of 
extension, it may lose intension ; while, in the case of 
compensation for wrong-doing, there is merely a 
shifting of liability from one individual to another. 

§ 3. Compensation, therefore, being per se an 
irrational end of the administration of justice, must 
be supported as being a species of punishment. The 
result of the more or less complete recognition of this 
fact has been that the law of civil liability has taken 
the form of a compromise between the two conflicting 
principles of compensation and punishment On some 
points the former principle has prevailed, and on others 
the latter. 

There is nothing necessarily irrational or illogical 
in such a compromise. Granting that compensation is 
not a rational end, it does not necessarily follow that 
the rules of civil liability should be determined abso- 
lutely and in all respects by the principle of punishment. 
It may well be expedient that on some points the 

pensation. When a man is compelled to pay his debts, or restore 
to others the property that belongs, to them, he is being prevented 
from committing a wrong, not compelled to make compensation 
for a wrong already committed. 
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principle of compensation should prevafl over that of 
punishment This matter may be illustrated from the 
law of criminal liability. The administration of criminal 
justice is the civilized substitute for the practice of 
self-revenge, and this function of the state still derives 
great part of its strength and efficiency from the feet 
that it affords a gratification of that desire for venge- 
ance which wrongdoing still excites in the hearts of the 
wronged. Now, it is plain enough that revenge is/^r se 
irrational, and that the true object of the administration 
of criminal justice is not vengeance but punishment 
Nevertheless, it does not necessarily follow that on all 
points on which there is a conflict between the principle 
of revenge and that of punishment, the latter principle 
should prevail. By imposing too stringent restraints 
and limitations upon the gratification of the instinct of 
revenge, by disregarding too absolutely the demands of 
this instinct, we may cause one of two evils. We may 
either seriously weaken the instinct in question, or we 
may compel it to seek gratification by unlawful means. 
And, in either case, the result will be the impairing of 
the strength and efficiency of the administration of 
criminal justice. To take an illustration : the principle 
of punishment demands that a crime committed under 
great temptation or provocation shall be punished 
more severely than one committed where the temp- 
tation or provocation is but slight The motive to the 
crime being greater, the counteracting motive supplied 
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by the threat of punishinent should also be greater. 
But the demand of the principle of revenge is exactly 
the opposite; the greater the temptation the more 
ready are we to excuse and forgive. To treat homicide 
under provocation, therefore, as a less serious crime 
than homicide of malice aforethought, is to allow the 
principle of revenge to prevail over that of punishment, 
a prevalence which may be in the particular case, but 
is not necessarily, irrational. So, again, in view of the 
effect of a personal insult on the feelings of an ordinary 
man, it may well be expedient to deal with the insults 
far more severely than the principle of punishment 
requires. Similar considerations apply in the case of 
civil liability. The administration of civil justice is in 
great part a substitute for the practice of self-redress, 
and is still sustained and rendered effective by that 
desire for redress which wrongdoing excites in the 
person wronged. We have seen that the redress of 
injuries is, like the revenge of injuries, per se irrational. 
But, if we wish to take advantage of this desire for 
redress, we must beware of unduly weakening it by 
imposing on it too absolutely the limitations demanded 
by the principle of punishment. It may well be, 
therefore, that the perfect law of civil liability is, like 
the actual law, a compromise between the competing 
principles of punishment and compensation. 

§ 4. The points on which a conflict exists between 
the two principles are three in number. They are 
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( i) the ground, (2) the measure, and (3) the incidence of 
civil liability. With respect to the first of those matters, 
the principle of punishment demands that there shall 
be liability where, and only where, there is favit ; that 
of compensation, on the other hand, requires liability 
where, and only where, damage has been done, irre- 
spective of any fault on the part of the doer. With 
respect to the second matter, namely, the measure of 
civil liability, the principle of punishment requires that 
liability shall be measured by the huh, while the com- 
peting principle adopts the damage done as the measure. 
And thirdly, with respect to the incidence of liability, 
the principle of pimishment restricts liability to the 
person himself who is in fault, whOe, so far as the other 
principle is concerned, it matters nothing on whom the 
liability falls. We shall examine in turn each of these 
three matters. And first, of the grounds of civil lia- 
bility. 

§ 5. As has just been said, the ground of liability 
is, according to the principle of punishment, /auU^ 
and, according to that of compensation, damage. The 
former principle looks to the mental condition of the 
actor; the latter, to the results of the act. The two 
spheres of liabDity thus defined are only partially coin- 
cident, and overlap each other. Now, the actual rule 
of our law on this matter is a compromise between the 
two competing principles. It may be laid down that, 
in general, liability exists only where the requirements 
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of both axe satisfied. It extends over the area within 
which the two spheres are coincident It exists, that 
is to say, only where fault and damage co-exist. 

To this statement of the theory of our law, a 
plausible objection may be made. It may be said : 
It-is only in the case of certain kinds of wrongs, and 
these by no means the most numerous, that proof of 
damage is required. In the great majority of cases the 
act itself constitutes the cause of action, not the zxXplus 
consequential damage to the plaintiff. For example, if 
I break a contract with my neighbour, I commit a 
wrong, and am liable accordingly, even though my 
neighbour suffers no loss thereby, but is rather a 
gainer. In an action for non-delivery of goods sold, 
it is no defence that the price has fallen since the 
contract was made, and that therefore the plaintiflf has 
profited by the breach. So, if I walk across another 
man's field, I am liable for a trespass, though I injure 
him not a whit It is true, on the other hand, that in 
the case of negligence and of some other wrongs, there 
is no cause of action without proof of damage. But 
these cases are clearly exceptional, and the general rule 
is that damage is not necessary to constitute a wrong. 
It is relevant with respect to the amount of compensa- 
ation recoverable, but not with respect to the existence 
of the cause of action. 

But this objection is not sustainable. It is perfectly 
true, indeed, that wrongs are divisible into two classes, 
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according as proof of special damage is, or is not re- 
quisite, and that wrongs of the latter class are the most 
numerous and important Nevertheless, it is also true 
that in every case damage to the plaintiff is in legal 
theory essential to the existence of a wrong. The true 
distinction is not between cases in which damage is, and 
cases in which it is not, requisite, but between cases in 
which damage must be proved, and cases in which it is 
presumed by law to exist As a general rule, such a 
presumption exists. If A breaks his contract with £, it 
is not necessary for B to prove that he was thereby dis- 
appointed in his reasonable expectations, or that he was 
thereby otherwise injured, for the law takes notice of 
the fact that breach of contract is an act entailing 
injurious consequences. The consequences are con- 
clusively presumed ; it is sufficient therefore to prove 
the act So the law takes notice that, if A trespasses 
on the land of B, the latter is thereby hindered in the 
full enjoyment of his property ; it is sufficient, therefore, 
to prove the trespass, and unnecessary to prove any 
injurious consequences thereof. In the words of Lord 
Holt : " Every injury imports a damage, though it does 
not cost the party one farthing," (^) 

Although proof of the act is thus, in general, 

sufficient, there are certain cases in which the act is 

not one from which the law will presume injurious 

consequences. In these cases, therefore, it is necessary 

(I) Ashby V. White, Ld. Raym. 955. 
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for the plaintiflf to prove, not only the act, but also 
consequential damage. The most important instance 
of this is the wrong of negligence. The law does not 
regard the failure to take due care of another's property 
as necessarily entailing the detriment of that other. 
Consequently, it is necessary to prove, not only that 
due care was not exercised, but also that the failure to 
exercise it resulted in injury. 

Although the law thus presumes in many cases the 
existence of consequential damage, it makes no pre- 
sumption as to the amount thereof. In the absence, 
therefore, of any evidence as to the amount, the 
compensation recoverable must be infinitely little. 
Some compensation must be given, because the 
existence of damage is presumed ; but no assignable 
amount of compensation can be given, because there 
is no proof of the amount of such damage. Hence, 
nominal damages. 

It may be objected that there is in reality no such 
legal presumption of consequential damage, and that it 
is simpler, and more satisfactory, to recognise the fact, 
that damage is not in general essential to a cause of 
action. But for what possible reason is any act regarded 
by law as a wrong, except that it is regarded by the 
law as injurious to the person wronged? And if in any 
case it is not necessary to prove any injurious conse- 
quences, what other explanation of the fact can be 
given than that the law itself takes notice of such 
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consequences, and, therefore, dispenses with proof of 
them? 

§ 6. Although it is thus die general rule that both 
fault and damage must co-exist in order to create dvil 
liability, there are some important exceptions. In 
certain instances the principle of compensadon has 
triumphed completely over that of punishment In 
these instances, accordingly, liability exists when 
damage has been done, and the existence of intention 
or negligence on the part of the doer is immaterial 
Most of these instances of absolute liability require 
historical explanation, and to history, therefore, we 
shall now turn. 

It may be assumed with safety that absolute 
liability was the rule of very primitive law. Men who 
ill their private vengeance, and in their substituted 
public justice, did not discriminate between men and 
brutes, or even between animate and inanimate objects, 
cannot be supposed to have drawn refined distinctions 
between intention, negligence, and inevitable accident 
As far as the blood-feud and the blood-money were 
concerned, it mattered nothing to a primitive man 
whether his kinsman had been slain accidentally or of 
malice aforethought In the institution of the cities of 
refuge, we see in how hesitating a manner the Mosaic law 
attempted to restrict to the case of intentional homicide 
the right of the avenger of blood. " Ye shall appoint 
you cities to be cities of refuge for you, that the slayer 
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may flee thither, which killeth any person at unawares. 
. . . Butif the slayer shall at any time come without 
the border of the city of his refuge, whither he was fled 
. . . and the revenger of blood slay the man-slayer, 
he shall not be guilty of blood." (^) Turning from the 
East to the West, we And that, by the ancient laws of 
Wales, blood-money was to be paid for accidental 
homicide ; (^) and in the same laws, it is said generally : 
" There is loss, but it is to be compensated, and, there- 
fore, it is said : Redress wittingly what thou dost 
unwittingly." (') 

In modem law, on the other hand, absolute 
liability is, as has been said, the exception, not the rule. 
The cases in which it exists are somewhat numerous, 
but they may, for the most part, be regarded as 
applications of one or other of two general rules, 
which, though now much eaten away by exceptions, 
are still of considerable importance. The first of these 
is that ignorance is no excuse for wrongdoing. The 
second is that an owner is responsible for damage done 
by his property. To these rules, their history, and their 
present bearing on the law of civil liability, we shall 
now turn. 

§ 7. That ignorance is no excuse, is a rule com- 
monly supposed to be limited to ignorance of law, 

(i) Numbers, c. 35> v. 11, 26 and 27. 

(2) Andent Laws and Institutes of Wales, IL 43. 

(3) Ibid. IL 383. 
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ignorance of fact (not due to negligence) being usually 
considered as a good defence. But this is by no 
means a correct statement of English law. The line 
between the cases in which ignorance is, and the cases 
in which it is not, an excuse, by no means coincides 
with that between matters of fact and matters of law. 
There are numerous and important cases in which our 
law does not admit even inevitable ignorance of fact as 
an excuse. For example, if I walk across another 
man's land, I am liable for a trespass, and it is no 
defence that I did not intend to commit any trespass, 
but had a bona fide belief, not imputable to my own 
negligence, that the land belonged to myself. So, again, 
if I take possession of another's goods or convert them 
to my own use, a bona fide claim of right is no defence 
to an action of trespass or trover. So, if a private 
person arrests anyone on suspicion of felony when no 
felony has been committed, he is liable to an action for 
false imprisonment, though the grounds of suspicion 
were such as would have brought conviction to the 
mind of the most cautious man alive. So, an officer 
who, under a warrant to arrest A, arrests B, cannot 
defend himself by proving that the mistake was not 
due to any negligence on his part Indeed, it may be 
stated, as the general rule, that when a man intentionally 
interferes with person or property, his ignorance of 
facts making his act illegal is, in civil proceedings, no 
defence to him. Even at the present day, therefore, 
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ignorance of law, in almost all cases, and ignorance of 
fact, in a very large class of cases, is no excuse. And, 
considering the matter historically, we are justified in 
laying down the general principle that Ignorantia 
neminem excusat^ and in treating all cases in which 
ignorance is an excuse as exceptions which have in 
some way managed to prevail against the rule. 

What then is the historical origin of this principle ? 
I believe it to be derived from an old rule of evidence 
which, though now obsolete as a rule of evidence, has 
left important traces in the substantive law. This rule 
was that knowledge and intention were not triable. 
The recognition of this rule in early English law 
sufficiently appears from the following citations. In 
17 Edward IV. (^) Chief Justice Brian says : "It is 
common leammg that the thought of man is not 
triable, for the devil himself knoweth not the thought 
of man." A few years earlier it was said : " This is 
no issue, for here he has justified in order to view the 
waste, and if issue ut supra were taken, his intent 
would be put in trial, which cannot be." O So, in 21 
Henry VII. (») Chief Justice Reede says : " The 
intent cannot be construed." And, as late as the reign 
of Charles II., it is said of the defendant in trespass : 
" His intention and knowledge are not traversable ; 

(1) Y. B. 17 Ed. IV. 2. 

(2) Y. B. 12 Ed. IV. 10, pL 28. 

(3) Y. B. 21 Henry VIL 28, pL 5. 
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they cannot be known." Q) Such a rale is almost 
inevitable in early law. Primitive methods of trial are 
instraments far too coarse for any such delicate enquiiy 
as that into knowledge or intention. Overt acts are 
alone capable of proof (*) 

§ 8. Since knowledge was thus not triable, it was 
necessary that it should be conclusively presumed. 
Hence the rale that ignorance is no defence, and 
hence the instances of absolute liability founded upon 
that rule. The rale that ignorance of law is no defence 
is of course still recognised, and its foundation upon a 
real or supposed impossibility of proof has not been lost 
sight of. ** If ignorance of the law should excuse in 
the law," says the Student of the Common Law, "many 
oflfenders would pretend ignorance." (*) And modem 
legal theorists defend the rale on the same groimd. {*) 
The rale that ignorance of fact is no excuse has, on 
the other hand, ceased to be recognised in this form, 
and has become transformed into the already stated rule 
that a person is absolutely liable for all voluntary 
interference with person or property. 

(i) Basely v. Qarkson, 3 Lev. 37. 

(2) Compare the rule that the thought of man is not triable 
with Hale's reason why witchcraft was no felony at common law : 
*• Because no external act of violence was offered whereof the 
common law can take notice, and secret things belong to God." 
I H. P.C 429. 

(3) Dialogue XL, Ch. 46. 

(4) Austin's Jurisprudence, I. 483, 5th ed. 
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That this rule of absolute liability is in reality 
merely a transformation of the rule of evidence, that 
the thought of man is not triable, is a proposition which 
cannot be supported by any great body of direct evi- 
dence. Such rules of evidence have a strong tendency 
to transform themselves into independent rules of sub- 
stantive law, the original foundation of which becomes 
soon forgotten. Still we occasionally find the rule of 
absolute liability in question expressly attributed to its 
original source. Thus, in a case of the reign of Charles 
II., to trespass for cutting the plaintijQTs grass the de- 
fendant pleaded that '' in mowing his OMm land, he 
involuntarily and by mistake mowed down some grass 
growing upon the balk and hade of the plaintiff, intend- 
ing only to mow the grass upon his own balk and hade. 
. . . . Upon this the plaintiff demurred, and had 
judgment ; for it appears the fact was voluntary, and 
his intention and knowledge are not traversable ; they 
cannot be known." (') So in 7 Henry IV. (") the same 
reason is given for the absolute liability of one who 
arrests on suspicion of felony, where no felony has been 
committed : " If any felony is done in pats, and upon 
this a man is arrested on suspicion of this felony, the 
arrest is good, because there is a special cause of 
suspicion. But if any man might arrest another because 
of suspicion, then any imprisonment might be legally 

(i) Basely v. Clarkson, 3 Lev. 37. 
(2) Y. B. 7 Henry IV. 35. pi. 3. 
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justified. ... If a special cause has happened 
before arrest, then the thing may well be tried per 
pais. But if such an arrest is made per un supposal 
without any felony committed beforehand, then the 
cause of arrest would be tried by the imagination of 
a man in his own heart, which cannot be." 

§ 9. It may be objected that, if this explanation is 
true, absolute liability would have existed in all cases 
whatever, and not merely in certain exceptional cases. 
If intention and knowledge were not triable, and were 
therefore conclusively presumed, all injuries would have 
been regarded as intentional, and would have given rise 
to liability. While, so far from this being the case, 
no such absolute liability was ever recognised by the 
criminal law, and even in the case of civil procedure, 
the existence of the action of trespass on the case for 
negligence proves that no such presumption of intention 
could have been recognised even in the earliest times. 

But in the first place, the case of criminal 
liability was always recognised as an exception to the 
rule that intent was not triable. "The intent of a 
man,** it is said in a case of the reign of Edward IV., 
" will be tried in robbery." Q) Criminal liability was 
too serious a thing to be imposed on innocent men, 
merely for the sake of facilitating the administration of 
justice. Difficult as it was to try the thought of a man, 

(I) Y. B. 12 Ed. IV. 10, pL28 ; sec also Y. B. 21 Henry VIL 
28, pi. 5, and Y. B. 6 Ed. IV. 7, pLiS. 
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it was felt necessary to make the attempt in matters of 
life and death. 

In the second place, the existence of the action of 
trespass on the case for negligence was, rightly con- 
sidered, perfectly consistent with the rule that intent 
was not triable. Negligence is, properly speaking, 
not a state of mind at all. It is the opposite, not of 
intention, but of carefulness or diligence. It is the 
breach of the duty of taking care. And the recognition 
of such a duty, and of the breach of it, constituted no 
exception to the rule as to intention which is now 
under consideration. The distinction between trespass 
and trespass on the case for negligence, was not that in 
the former case the injury was intentional, and in the 
atter was not, but that in the former case the injury 
was the direct act of the defendant, while in the latter 
it was merely the consequence of an act of his, namely, 
his breach of the duty of carefulness. If John Styles 
allowed his fire to bum his neighbour's house, he was 
sued, not in trespass, but in case, the reason being, 
not that the damage done was unintentional, but that it 
was not the act of John Styles at all. He did not, in 
the eye of the law, bum down his neighbour's house ; 
he merely neglected to take care that it was not burnt 
down. (^) 

The early recognition of liability for negligence is 

(i) See Blackstone's Comm. III. 123 ; also the judgment of 
Sir W. Blackstone in ScoU v. Shepherd, 2 W. BL 894. 
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thus no disproof of the statement that, by the early 
law of civil liability, intention and knowledge were not 
triable. But although absolute liability was or^;inally 
the general rule, yet in course of time the principle on 
which this rule was founded decayed and disappeared, 
and the instances of absolute liability now recognised 
are those that have survived the principle on which 
they were originally based. With improved mediods 
of l^al procedure, the rule as to intention and know- 
ledge ceased to be founded on any real basis of 
expediency, and in consequence, like certain other 
portions of the law of evidence, ceased to be an 
actually operative rule of evidence, and became a 
barren formality of pleading. The rule was no longer 
that intention and knowledge were unknowable and 
untriable, but that they were not traversable. No issue 
could be joined thereon, and when their existence was 
material, evidence thereof must be given on the general 
issue, or on some special issue whidi was ostensibly 
taken on some other point A few illustrations may 
be given of the rule in this stage of degeneracy. In 
Coke's Reports we read : " Sciens^ as the knowing 
of a deed to be forged, or of a dog being accustomed 
to bite sheep, &c, is not traversable, but must be 
proved in evidence upon the general issue." So: 
" This intent to defraud the plaintiff of his debt is 
not traversable, and therefore there is no need to 
(I) 4 Co. Rep. i8 a. 
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answer it" (^) And again : " Intention is not a thing 
issuable." (^) The same rule is the foundation of the 
law as to tender ; mere readiness to pay a debt is no 
plea, unless such readiness is evidenced by the overt 
act of tender. Thus : " It was objected for the 
plaintiff that this plea is bad, for here there is no 
tender pleaded, and whether the defendant has been 
always ready to pay is not issuable, and every plea 
ought to contain issuable matter." (*) 

§ 10. When the rule as to intent had thus de- 
generated into a mere rule of pleading, it was a very 
insufficient basis for any general rule of absolute 
liability. In all actions based on negligence, for 
example, there was nothing to prevent evidence being 
given on the general issue as to the knowledge and 
intention of defendant The law could take notice of 
the state of the defendant's mind as one of the material 
facts in considering whether he had used the amount of 
care which ought to have been used in the circum- 
stances by a reasonable man. In actions of trespass, 
however, as distinguished from trespass on the case, 
the rule was not so easily evaded. No evidence of 
ignorance, or absence of intention, could be given on 
the general issue, for on that issue the only question 
was, whether or not the defendant had caused the 

(i) Siderfin 96. (2) Skinner 397. 

(3) 2 Wils. 74. 
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injury complained of. And, indeed, it can scarcely 
be said to be authoritatively settled, even at the 
present day, that absolute liability is not still the 
general rule in the action of trespass. In so recent a 
case as Rylands v. Fletcher^ it was said in the House of 
Lords : " In considering whether a defendant is liable 
to a plaintiff for damage which the plaintiflf may have 
sustained, the question, in general, is not whether the 
defendant has acted with due care and caution, but 
whether his acts have occasioned the damage." (*) 
But that this is obsolete law there can be little room for 
doubt It may be taken as practically settled that, in 
an action of trespass, the plea of inevitable accident is 
admissible, and that under that plea evidence is 
admissible that the injury was not intentional, and 
was not the result of negligence. (') To this extent, 
therefore, the rule as to intention, and the rule of 
absolute liability founded thereon, have been broken 
through in the case of trespass. 

The admission of the plea of inevitable accident 
has, however, by no means eaten up the rule to which 
it constitutes an exception. Such a plea is available, 
of course, only when the damage done is accidental. 
Tw hen the damage is intentional, but the defendant 
was ignorant of the facts making such damage illegal, 

(1) L. R. 3 H. L. 341. 

(2) See on this point: Pollock, The Law of Torts, pp. 119 
et seq. (2nd edit. ) ; Holmes, The Common Law, pp. 94 et seq. 
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the plea of inevitable accident is not available, the rule 
that ignorance is no defence prevails, and the defendant 
is absolutely liabl^ Here, then, we have the modem 
distinction between the cases in which there is, and 
those in which there is not, absolute liability. The 
line is drawn, not very logically, but clearly enough, 
between the cases in which the actual physical damage 
was done intentionally, and those in which it was done 
unintentionally. In the former class of cases ignorance 
is no excuse, and liability is absolute ; in the latter 

* class, ignorance of facts excuses, and liability depends 
on fault Thus, if I arrest A under a warrant authorising 
me to arrest B, I am absolutely liable, even though my 
mistake was unavoidable, for the injury I did to A, I 
did intentionally. But if I drive over A because the 
night was dark and I did not see him, I am not liable 
unless I either knew that he was in front of me or 
ought to have known it So, if I convert A's goods 

^ to my own use under the belief that they are my own, 
I am absolutely liable; but if I injure them accidentally, 
I am not liable unless I am negligent. 

§ II. Sir Frederick Pollock has given an historical 
explanation of the rule of absolute liability now under 
consideration, that diflfers entirely from that which has 
just been submitted. He considers such liability to 
be due to the fact that writs of trespass and other writs 
of penal redress came to be substituted for, and to do 
the work of, writs of right and other writs of restitution, 
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and thus acquired the characteristics of the forms of 
action for which they were substituted ; that the result 
of using trespass (in ejectment) as a method of re- 
covering land was to make a man as absolutely liable 
for trespassing on his neighbour's land as he was for 
detaining it from him. To use his own words: Q) ''By 
a series of shifts and devices introduced into legal 
practice for the ease of litigants, a great bulk of what 
really belonged to the law of property was transferred 
in forensic usage, and thence in the traditional habit 
of mind of English lawyers, to the law of torts. . . . 
It would seem, therefore, that a rational exposition of 
the law of torts is free to get rid of the extraneous 
matter brought in, as we have shown, by the practical 
exigency of conditions that no longer exist" But this- 
explanation seems insufficient It would appear, in 
the first place, that absolute liability in trespass must 
have been a condition precedent to the use of that 
action in place of real actions, rather than a result of 
such use. And even were this not so, the explanation 
extends only to the case of liability for interference 
with property, while exactly the same liability exists in 
the case of interference with the person. It never 
made any difference to the liability of a sheriff for 
wrongful seizure, whether he seized a man's body or 
his goods. 

§ 12. We have now to consider a class of cases of 
(i) Law of Torts, p. 15 (2nd ed.) 
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absolute liability which owe their existence to the 
influence of a primitive idea so alien to modern 
thought that it is only with difficulty that we can 
conceive it to have ever been active and influentiaL 
The administration of justice originated in large 
measure as a substitute for private revenge, and even 
yet bears traces of such an origin. That men when 
injured become angry, and that when angry they are 
apt to vent their anger upon the cause of their injury, 
are facts which the progress of civilization has not 
wholly obscured. Nor is it utterly without precedent 
among civilized men for such anger to be roused and 
to pass into destructive actions even where the cause 
of injury is a dumb animal, or an inanimate object. 
The limitation of revenge to injuries caused by the 
voluntary acts of human beings, is the result of the 
transformation of revenge into punishment It takes 
place only when revenge ceases to be an end in itself 
and becomes a means to the end of the prevention of 
injuries. 

Early law bears upon its face the results of the 
imperfect transformation and limitation of the principle 
of revenge. The proofs of this are too familiar to need 
more than the briefest mention. In the book of 
Exodus it is written : " If an ox gore a man or a 
woman that they die, then the ox shall be surely 
stoned, and his flesh shall not be eaten." (^) In the 
(i) Exodus, ch. 21, V. 28. 
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"Laws" of Plato we read that "if a* beast of burden 
or other animal cause the death of anyone^ except in 
the case of anything of that kind happening in the 
public contests, the kinsmen of the deceased shall 
prosecute the slayer for murder, and the wardens of 
the country, such and so many as the kinsmen shall 
appoint, shall try the cause, and let the beast, when 
condemned, be slain by them and cast beyond the 
borders." (^) In the laws of King Alfred it is said ; 
"If at their common work one man slay another 
unwilfully, let the tree be given to the kindred." (*) 
And by English law, till a comparatively recent date, 
the weapon or other thing that " moved to the death 
of a man " was forfeited to the king. 

Now, to punish animals and inanimate objects for 
injuries caused by them, is, of course, in practice to 
punish their owners. Here, then, we have the basis of 
a rule of absolute responsibility. An owner was 
absolutely liable for damage done by his property^ 
irrespective of any fault on his part. In all probability 
this liability generally passed through three successive 
stages : first, that of unconditional forfeiture of the 
property ; second, that of an option between forfeiture 
and redemption (the noxal actions of Roman law); and 
third, that of compulsory redemption, or in other words, 

(1) Plato, Laws 873. 

(2) Ancient Laws and Institutes of England, I. 71. 
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unconditional compensation. It is in this last form only 
that we have to deal with it in our present enquiry. 

The responsibility of an owner for his slaves was 
in Roman law the most important, as well as the most 
rational, result of the principle under consideration. It 
does not, however, require consideration in the history 
of English law. As we shall see later, there are no 
grounds for supposing any historical connection in 
English law between the responsibihty of an owner for 
his slaves and that of an employer for his servants. 
We have to consider, therefore, only the liability of an 
owner for damage done by animals and inanimate 
objects belonging to him. The basis of this liability 
being, as we have seen, entirely irrational, we may 
expect to find it restricted, even at a very early date, 
within narrow limits. Accordingly, we find it limited 
to the case of trespass upon land. In the case of no 
other injury was a man liable simply because he was 
the owner of the material object which caused the 
damage. The liability of a horseman who rode over a 
foot-passenger was not based on his ownership of the 
horse. It was otherwise, however, in the case of tres- 
passes on land. If a man's beasts trespassed, he 
was liable for the trespass and for all the natural 
consequences thereof. And this liability was absolute, 
being based, not on default, but on the mere fact of 
ownership. This is, of course, the law to this day. 
Whether this rule originally applied to the trespasses of 
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inanimate objects, as well as to those of animals, it is 
difficult to say. It seems probable that, in early times, 
absolute liability for damage done by inanimate chattels 
never passed out of the second stage above referred to, 
namely, that of an option between redemption and 
forfeiture. The injured person could distrain such 
chattels damage feasant, but probably had no remedy 
by action against the owner merely on the ground of 
his ownership. However this may have been, we 
shall see that in modem times this rule of absolute 
liability has been extended by analogy from the case of 
cattle trespass to many cases of trespass by inanimate 
chattels. 

Absolute liability for the trespasses of animals exists, 
or at least existed, only in the case of those animals in 
which, by law, a valuable property could exist Liability, 
being based on ownership, could not exist where 
ownership could not It was restricted, therefore, to 
such animals as horses, sheep, and oxen, and did not 
extend to dogs or other animals fer<z nutura. " There 
is a great difference," says Lord Holt, "between horses 
and oxen, in which a man has a valuable property, and 
which are not so familiar to mankind, and dogs." (^) 
So, in Cox V, BurbridgCy {^) Williams J. says : " If I 
am the owner of an animal in which, by law, the right 

(i) Mason v. Keeling, i Ld. Raym. 608. See also Millen v. 
Fawdry, Latch 119. 

(2) 13 C. B; N. S. 430, at p. 438. 
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of property can exist, I am bound to take care that it 
does not stray into the land of my neighbour; and I 
am liable for any trespass it may commit, and for die 
ordinary consequences of that trespass. Whether or 
not the escape of the animal is due to my negligence 
is altogether immaterial I am clearly liable for the 
trespass, and for all the ordinary consequences of the 
trespass, subject to a distinction which is taken very 
early in the books, that the animal is such that the 
owner of it may have a property in it which is re- 
cognizable by law." An analogous rule prevailed in 
Roman law: ''If a bear escapes from its owner and does 
damage, the quondam owner cannot be sued, because 
he ceased to be the owner when the beast escaped." Q) 
§ 13. Though the rule of the absolute liability of 
an owner for injuries done by his animals is thus 
limited to the case of trespass to land, it is supple- 
mented by a rule which, in form and effect, is very 
similar, but in legal theory is very different It became 
early established that he who knowingly kept a 
dangerous animal was responsible for all damage 
done by it (') This liability is based, not on owner- 
ship, but on possession ; it therefore exists whether the 
animal is or is not the subject of legal ownership, and 
indeed its chief application is to the case of injuries 
committed by dogs. It is not, however, a case of 

(i) Inst Just. iv. 9. 

(2) Y. B. 28 Henry VL 7, pL 7. 
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absolute liability at all He who knowingly keeps a 
dangerous dog is not rendered absolutely liable for 
die consequences of its escape, iirespective of any 
fault on his part It is the keeping of the animal, not 
the escape of it, that constitutes the wrongful act Q) 
By the old practice, the defendant was sued in case for 
keeping the animal, not, as in the case of straying 
cattle, in trespass for its escape. 

§ 14. It is a curious fact that the absolute liability 
of owners, based, as it is, on very primitive irrational 
ideas, has, instead of disappearing altogether, received 
in quite recent times a considerable extension. This 
extension has been settled and defined by the well- 
known case of Eylands v. Fletcher. The absolute 
liability of one whose cattle escape from his land on to 
that of his neighbour has been imposed on him who 
brings upon his land anything else the escape of which 
would be dangerous, for example, water or fire. Thus, 
in the judgment of the Exchequer Chamber, in the 
case just mentioned, it is said : (') '^ We think that 
the true rule of law is, that the person who, for his 
own purposes, brings on land and collects and keeps 
diere anything likely to do mischief if it escapes, must 
keep it in at his peril, and, if he does not do so, is 
prima facie answerable for all the damage which is the 
natural consequence of its escape. . . . This, we 

(i) May V. Burdett, 9 Q. B. loi. 
(2) L. R. z Ex. 279. 
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think, is established to be the law, whether the things 
so brought be beasts or water or filth or stenches." 
And in the House of Lords : (^) " If a person brings 
or accumulates on his land anything which, if it should 
escape, may cause damage to his neighbour, he does 
so at his peril. If it does escape and cause damage, 
he is responsible, however careful he may have been, 
and whatever precautions he may have taken to prevent 
the damage." 

The cases on which Rylands v, Fletcher was de- 
cided show plainly that the rule originated as an ana- 
logical extension of the rule as to cattle trespass. 
Tenant v, GoldwiUy decided in 3 Anne, was an action 
of trespass on the case for allowing filth to flow out of 
the defendant's house into the plaintiffs. Judgment 
was given for the plaintiff, Lord Holt saying : (^) " He 
whose dirt it is, must keep it that it may not trespass." 
And in another report of the same case : (^) " The 
reason here is that one must use his own so as thereby 
not to hurt another ; and as of common right one is 
bound to keep his cattle from trespassing on his 
neighbour, so he is bound to use anything that is 
his so as not to hurt another by such user." 

§ 15. The case of liability for damage done by 
fire is one of some difficulty, and may be shortly 

(1) L. R. 3 H. L. 34a 

(2) Salk. 36a 

(3) 6 Mod. 314. 
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considered. Except as far so it depends on statutory 
enactment, this liability is now absolute, and has been 
expressly recognised as falling within the rule of Rylands 
V. Fletcher. (*) This absolute responsibility seems, how- 
ever, to be quite a recent innovation. From very early 
times, we find men liable to an action of trespass on 
the case for damage done by their fires. But such 
actions, as far as the form of the writ and declaration 
go, are founded on negligence, and though this fact is 
not conclusive, there is no reason to suppose that the 
obligation of a man to guard his fire was originally any 
more absolute than any of Ae other obligations for 
the breach of which an action of trespass on the case 
would lie. Though not originally absohite, however, 
the obligation was extremely stringent As recited in 
the writ, the duty of every man was to guard suum 
ignemy and suus ignis was construed as including not 
only the fire that he himself had kindled, but any fire 
burning in his house or on his land, whether lit by him- 
self, his servant, his guests, or anyone else who was 
in his house or on his land by his authority. Thus, in 
2 Henry IV. (') it is said : " A man is bound to answer 
for the deed of his servant or of his guest in such a 
case, for if my servant or my guest do put a candle in 
the wall, and the candle fall into the straw and bum all 
my house and the house of my neighbour, in this case 

(i) Jones V, Festiniog Ry. Co., L. R. 3 Q. B. 733, 736. 
(2) Y. R 2 Henry IV. 18, pL 5. 
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I must answer to my neighbour for the damage which he 
hath suffered. . . . But if a man out of my house^ 
* against my will, put fire into the straw of my house, or 
elsewhere, whereby my house is burned, and also the 
houses of my neighbours, for this I shall not be bound 
to make answer to them, for this cannot be said to be 
by my fault, but against my will." The duty of guarding ' 
fire was then so strict that the liability, though in theory 
based on negligence, was in practice absolute, and in 
modem tiroes it has come to be in theory what it always 
was in practice. 

We may refer to the case of Tuberville v. Stamp (^) 
as showing the view taken of liability for fire in the 
reign of Lord Holt It was decided in this case that 
an action on the custom of the realm would lie for 
damage done by a fire in the field, as well as by one in 
the house. " Every man," it is said, " must so use his 
own as not to injure another. The law is general ; the 
fire which a man makes in the fields, is as much his fire 
as his fire in the house ; it is made on his ground, with 
his materials, and by his order; and he must at his 
peril take care that it does not, through his neglect, 
injure his neighbour ; if he kindle it at a proper time 
and place, and the violence of the wind carry it into his 
neighbour's ground and prejudice him, this is fit to be 
given in evidence." {^) Here we see how liability for 

(1) 12 Mod. 152 ; I Salk. 13. 

(2) 12 Mod. 152. 
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fire is regarded as based on ownership; as coming 
under the maxim Sic uitre tuo ui alienum nan laedas. 
At the same time there is no indication that die liability 
was regarded as absolute. It was reserved for more 
recent times to extend to fire, as well as to all other 
possibly mischievous things which a man brings upon 
his land, that rule of absolute liability for " escape " 
which at first was limited to the case of cattle trespass. 

§ 16. Here we may leave the discussion of the 
grounds of civil liability. We have seen that English 
law on this point is a compromise between the two 
competing principles of compensation and punishment, 
and that, consequently, in order to constitute liability, 
both fault and damage must co-exist. We have seen 
that this general rule is subject to certain important 
exceptions, these being instances in which the principle 
of compensation has altogether prevailed over its 
competitor, and in which liability is consequently 
independent of fault, or absolute. And, finally, we 
have attempted to^ explain historically the existence of 
these exceptions. 

Turning now from the grounds to the .meas ure of, 
liability, we find here, too, a conflict between the two 
principles, resulting in this case, however, in the almost 
complete triumph of that of co mpensa tion. The 
principle of punishment demands that liability shall be 
proportioned to the offence, while that of compensation 
demands that it shall be proportioned to the damage 
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done. These two measures cannot coincide unless the 
offence and the damage done are proportionate to each 
other, which is by no means necessarily the case. The 
offence of breaking my neighbour's windows is very 
much less if it is done through negligence than if it is 
done intentionally ; but the damage is exactly the same 
in each case. Compensation, therefore, regarded 
merely as a mode of punishment, is unsatisfactory. 
But, as has already been pointed out, it does not 
follow that, on the whole, and taking into account all 
relevant considerations, it is inexpedient to adopt the 
damage done as the measure of liability. The interest 
in the due administration of justice, given thereby to all 
injured persons, brings to that function of government 
a strength which may well be more desirable than the 
attainment of perfect equity. 

The principle of compensation has not, however, 
obtained complete ascendency even in the matter of 
the measure of liability. What are called v indic tive or 
exempla ry dam ages are in many cases allowed ; that is 
to say, when the actual damage is too low a measure of 
liability, the offence itself may be taken as the measure. 

§ 17. There now remains for consideration the 
incidence of civil liability. Here, again, we have a 
conflict and a compromise between the principles that 
govern all this part of the law. The principle of 
punishment demands the restriction of liability to the 
person actually in fault; that of compensation sanctions 
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vicarious liability. As a general rule, of course, the 
former principle prevails, but there are two important 
instances of vicarious liability recognised by modem 
law. These are (i) die responsibility of masters and 
principals for the acts of their servants and agents, and 
(2) the responsibility of representatives for deeds done 
in the flesh by dead men. We shall consider these 
in turn. 

§ 18. In discussing the liability of an owner for 
damage done by his property, we saw that it included 
the responsibility of a master for damage done by his 
slaves. It is a plausible conjecture, that in this latter 
species of responsibility is to be found the origin of 
the modem doctrine, that a master is responsible for 
the acts of his servants. There is in our law, however, 
no evidence of any such derivation, either direct, or 
indirect, through the Civil Law. The English doctrine 
of employers' liability is of comparatively recent origin, 
and its roots are to be found neither in the law of 
Rome nor in the primitive notions of responsibility 
held by our early forefathers. 

Though the general rule is, as has been said, of 
recent origin, there is a long series of ancient statutes 
by which the maxim Respondeat superior was applied to 
particular cases. By such statutes the holders of many 
public offices were made liable for the conduct of tlieir 
deputies. It was evidently considered that, if a public 
officer chose to execute his office by deputy instead of 
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in person, he should be allowed to do so, only on 
condition of becoming surety for such deputy. Thus, 
by SI Henry III., st s, concerning the officers of the 
Exchequer : " If he that keepeth the room of another 
by license of the treasurer, doth anything that he ought 
not to do, he shall be punished according to the 
trespass, if he have whereof; and if he have not, he 
that put him in office shall be charged for his trespass ; 
and if he that put him in office be not sufficient, his 
superior shall be charged." 

§ 19. The modem rule that a master is liable for 
the misconduct of his servant, is a direct product of the 
simple principle, that he who counsels, procures, or 
commands another to do an illegal act, is himself liable 
therefor. The modem mle is merely the principle 
plus a conclusive presumption of law, that everything 
a servant or agent does in the course of his employment 
or agency is done by the command or authority of his 
master or principal. 

That the mle under consideration is of compara- 
tively recent establishment appears from the following 
cases and quotations. In Doctor and Student^ written 
in the reign of Henry VIII., it is said : " For trespass 
of battery, or wrongful entry into lands or tenements, 
ne yet for felony or murder, the master shall not be 
charged for his servant unless he did it by his com- 
mandment." (^) So in 3 James I., the law is laid down 
(i) DiaL XL, chap. 42. 
K 
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as follows by Chief Justice Pophanj : " When tlie 
master sends his servant to do an illegal act, the 
master will answer for the servant if he makes a 
mistake in the doing of it ; but when he orders his 
servant to do a lawful act, as here to take the goods 
of the king's enemies, and he takes the goods of 
friends, the master will not be responsible." And 
later still, in 36 and 37 Charles II., it is laid down by 
three judges that " if I command my servant to do 
what is lawful, and he misbehave himself or do more, 
I shall not answer for my servant, but my servant for 
himself, for that it was his own act ; otherwise, it was 
in the power of every servant to subject his master to 
what actions or penalties he pleased." {*) 

But we may note already the advances of the pre- 
sumption that has so greatly extended the liability of 
masters. Michael v, Alestree^ (^) decided in 28 Charles 
II., was an action of trespass on the case brought 
against a master and his servant, for injury done to 
the plaintiif by ungovernable horses which the servant 
had driven in Lincoln's Inn Fields. " The master was 
absent, yet the action was brought against him as well 
as against his servant." And judgment was given for 
the plaintiff, for " it shall he intended the master sent the 
servant to train the horses there,^^ So again in 9 William 

(i) Waltham v, Mulgar, Moore 776. 

(2) Kingston v. Booth, Skinner 228. 

(3) 2 Lev. 172. 
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III., an action was brought against a master for harm 
done by his servant's negligent use of fire, and Lord 
Holt said : Q " If the defendant's servant kindled the 
fire in the way of husbandry, and proper for his 
employment, though he had no express command of 
his master, yet his master shall be liable to an action 
for damage done to another by the fire ; for // shall be 
intended that the servant had authority from his master^ 
it being for his master's benefit" In another report of 
the same case (*) the same judge is made to say : " If 
my servant doth any act prejudicial to another, it shall 
bind me, where it may be presumed that he acts by my 
authority, being about my business,^^ Such a presumption 
of authority being once established, it was only 
necessary for it to transform itself, like many other 
conclusive presumptions, into a rule of substantive 
law, for the doctrine of employers' liability to appear in 
its modem form. 

§ 20. We can now see the close connection existing 
between the diiferent forms of the responsibility of a 
master or principal for the acts of his servant or agent 
These forms are three in number : first, criminal 
responsibility ; second, civil responsibility for torts ; and 
third, civil responsibility for contracts. The original 
basis of each of these is the same ; namely, command 
or authorisation. In the case of criminal responsibility, 

(i) TurberviUe v. Stampe, i Ld. Raym. 264. 
(2) Comberbach 459. 
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this basis has remained unmodified; save in exceptional 
cases, analogous to civil proceedings, a principal is 
liable for the crimes of his agent only if they are in fact 
his own crimes. (^) In the case of civil responsibility, 
however, whether for the torts or the contracts of his 
agent, the basis of a principal's liability has been more 
or less modified by the influence of conclusive pre- 
sumptions of authorisation. We have already seen 
how, by means of such a presumption, a principal has 
been exposed to vicarious liability for torts that are in 
fact not his own. By a presumption similar in general 
effect, but differing in detail, a principal has likewise 
been subjected to liability for contracts that are not 
his own. When a man appoints an agent, there is a 
conclusive presumption that all contracts made by him 
within the scope of his employment are authorised by 
his principal. This presumption is, however, based on 
the principle of equitable estoppel, and is not, therefore, 
of the same absolute and uncompromising character 
as the corresponding presumption in the case of an 
agent's torts. Furthermore, this latter presumption 
has, as has already been said, become a rule of 
substantive law; while a principal's liability for the 
unauthorised contracts of his agent is still recognised 
as founded on estoppel. Hence an obscuration of the 

(i) Until Lord Campbeirs Libel Act (1843 : 6 and 7 Vict. c. 
96) the law of criminal libel constituted an anomalous exception 
to this rule. 
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essential identity of the principles that prevail through- 
out the whole law as to the matter under consideration. 

§ 21. Having traced the foundation in history of 
the maxim Respondeat superior^ let us now trace its 
foundation in reason and policy. Why should a man 
be made liable for wrongs committed by those whom 
he employs in his business? Now, since vicarious 
liability is, as such, obviously irrational, the liability of 
the master must have its rational basis in his own fault 
It must be based on a presumption of fault. A 
master is absolutely liable for the torts of his servant, 
because masters are often to blame for choosing negli- 
gent or incompetent servants, and for not properly 
looking after those whom they employ, and because, 
owing to the indirect manner in which the master's 
fault brings about the injury, it is difficult or impossible 
to prove such fault Lord Holt's reason for the rule 
may be accepted as the true one : " If they could not 
be charged without assignmg a particular neglect, they 
might cheat any man living, and it would not be in his 
power to prove it" p) 

§ 22. We have now to consider the second species 
of vicarious responsibility recognised by modem law, 
the responsibility of living representatives for the 
acts of dead men. That vengeance should be taken 
only on the actual offender, was not a principle that 
commended itself to primitive man. A feud was an 
(I) Lane v. Cotton, Salk. 18. 
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afiair between families, not between individuals, and a 
wrong-doer exposed to vengeance, not only himself, but 
his kinsmen, and more especially his descendants. To 
visit the sins of the fathers upon the children, was once 
considered the most natural thing in the world. As 
soon, however, as revenge comes to be rationalised into 
punishment, it becomes obvious that it should extend 
no further than the wrong-doer himself. Thus, we read 
in the Mosaic law : " The father shall not be put to 
death for the children, neither shall the children be put 
to death for the fathers; every man shall be put to 
death for his own sin." (*) And Plato in his " Laws '' 
considers it necessary expressly to lay down the same 
rule. (*) When this principle obtains recognition in a 
system of law, it follows that legal proceedings based 
on wrongs must die with the wrong-doers. 

In addition to this limitation of revenge or punish- 
ment on the side of the wrong-doer, there tends to 
become established an analogous limitation on the side 
of the party wronged. The feud, and the law suit, which 
is the civilised substitute for the feud, becomes, on the 
side of the party wronged as well as on that of the 
wrong-doer, a matter between these two individuals, not 
one between their families. Just as the liability to 
suffer vengeance becomes limited to the actual wrong- 
doer, so the right to take vengeance becomes limited 

(1) Deut ch. 24, V. 1 6. 

(2) Plato, Laws 856. 
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to the person actually wronged. A legal proceeding 
based on a wrong tends, therefore, at a certain stage of 
jural evolution, to be strictly personal to the original 
parties to the wrong, and to depend upon their lives. 
With the death of either, the action dies also. 

Hence the maxim recognised by our own law: 
Actio personalis moritur cum persona. Bracton says (^) : 
" In the case of these wrongs, the wrong-doer is bound 
to him whom he has wronged, and the bond is not 
dissolved with respect to the punishment, except by the 
death of one or other of the parties. For the punish- 
ment is confined to the person of the wrong-doer, and 
he ought not to suffer the punishment who is not guilty 
of the wrong." In form, the maxim applies only to 
civil proceedings, but the same principle applied in the 
case of crimes. An appeal of felony was possible only 
during the joint life-time of the party wronged and the 
felon. 

§ 23. At no period did the maxim in question 
apply to all civil proceedings, and a few words may be 
devoted to an explanation of the principle limiting its 
application. The fundamental distinction recognised 
by our early law between different forms of civil pro- 
ceedings, was that between actions for the enforcement 
of a right and actions for the punishment of a wrong. 
In every civil action, the plaintiff claimed either that 
the defendant should be compelled to perform his duty, 
(i) Bracton, f. loi b. 
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or that he should be punished for the breach of it 
This distinction showed itself in the forms of writs. 
The writ in the former class of actions — ^writ oipraedpey 
as it was called — was a command directed to the 
defendant, through the sheriff, to fulfil his obligation 
towards the plaintiff. The writ in the latter class of 
actions, on the other hand — writ of si tefecerii securum 
— was a summons to the defendant to appear and 
answer for his wrong-doing. These two classes of 
writs have been conveniently distinguished by Sir F. 
Pollock as writs of restitution and writs of penal 
redress. The writs of right, debt, detinue, and 
covenant, were instances of the former class; those of 
trespass and deceit, of the latter. Now, since it was 
only actions of the latter class that were founded on 
wrongs committed, it was only to such actions that the 
maxim actio personalis moritur cum persona applied. 
Pleas of right, of covenant, of debt, and of detinue, 
being all commenced by writ of praecipe^ did not die 
with the person. But it was otherwise with trespass, 
case, trover, and deceit, for these were commenced by 
writs of si te fecerit securum. As the rule was some- 
times expressed, no action survived in which the 
general issue was " not guilty." Q 

The rule that the maxim under consideration 

(i) Law of Torts, p. 14. (2nd ed.). See also Blackstone III., 
274 ; and Prof. Maitland's appendix to Pollock's Law of Torts. 
(2) Hamblyr. Trott, i Cowp. 371. 
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applied to writs of praecipe and to no other, was 
subject to certain exceptions. The most important of 
these were the action of assumpsit, which lay against 
executors, and the action of debt on a simple contract, 
which did not. Such exceptions are capable of 
historical explanation, and do not disprove the rule. 
Other exceptions have of course been established by 
statute, but the statute law on the subject of the 
survival of actions is too familiar to require explanation. 
§ 24. The present state of the law is obviously 
transitional, the apparent tendency being towards the 
complete abolition, as a relic of barbarism, of the rule 
Actio personalis moritur cum persona. The question is, 
however, by no means free from difficulty. Bearing in 
mind the fact that the true purpose of civil liability is 
not the compensation of the person wronged, but the 
punishment of the wrong-doer, it is plain that the 
death of the party wronged ought not to entail the 
death of the action. But what of the death of the 
wrong-doer? Unless a man can be punished in his 
grave, the purpose of the law is now unattainable. 
Ought not the action, therefore, to die with the 
wrong-doer? To this argument it maybe answered: 
Although punishment is the object with which civil 
liability is in the first instance created, it does not 
follow that, whenever this object becomes unattainable, 
a liability already created should cease to exist For 
the civil liability of the wrong-doer is the right of the 
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person wronged. And it is expedient that rights once 
created should not be liable to destruction by mere 
chance; a man to whom a right to compensation has 
once been given, should hold it in fee simple, not pur 
outer vie. Whether this consideration is of sufficient 
weight to counterbalance the injustice of punishiog 
one man for the acts of another, is a somewhat 
difficult question. If answered in the affirmative, the 
maxim in question ought to disappear entirely from 
our law. If in the negative, the true principle as to 
the survival of actions would be that actions should 
survive the person wronged, but should not survive 
the wrong-doer. 
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Zbc Ibietovi of tbe Xaw of Contract 



§ I. The modem law of contract contains a general 
theory forming the bond of union between numerous, 
and otherwise unconnected, classes of contracts. This 
general theory is posterior in date to the particular 
contracts which it comprehends, and differs from them 
in origin and history. Buying and borrowing, pledging 
and suretyship, cannot wait for the development of a 
refined system of law; and these processes must have 
been regulated by more or less definite principles long 
before they were embraced in any comprehensive 
generalisation. A complete history of the law of con- 
tract must, therefore, consist of two parts. With the 
first of these, consisting of an enquiry into the origin 
and mode of development of the different species of 
contracts, we have not here to do. Our attention will 
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be confined to the rise of the general principles that 
have given system and unity to the mass of detail 

§ 2. The general theory of contract is almost 
entirely of domestic origin. In Bracton and Fleta, 
indeed, we find an attempt to employ the general 
principles of Roman law as a setting for English 
contracts, but the chief significance of this attempt lies 
in its failure. Perhaps in no other part of the law have 
Roman principles been so prominently introduced only 
to be so completely rejected. English law was thus 
left to fashion a theory of contract for itself. The 
manner in which it did so is an excellent illustration of 
the operation of modes of procedure in determining the 
development and form of the substantive law. The 
history of this theory is almost entirely comprised 
in that of three forms of action. These are Debt, 
\ Covenant, and Assumpsit. Within each of these three 
actions there was developed in course of time a 
general theory. These three generalisations were more 
or less diverse, and till comparatively recent times 
English law recognised, accordingly, a threefold theory 
of contract. " Express contracts," says Blackstone, Q) 
** include three distinct species, debts, covenants, and 
promises." At the present day, however, the general- 
/ization that developed within the action of debt has 
become merged in the two others, and the theory of 
contract is now not triple but double, recognising 
(I) Bl. Coram. III. 154. 
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merely the distinction between specialty and simple 
contracts. (^) 

§ 3. We shall examine in turn the history of each 
of these three forms of action. And first of debt. 
Unlike the two others, this action can be traced back 
to the beginnings of the law. Originally it included 
the action of detinue, and, indeed, it is not until the 
reign of Edward I. that we find the distinction between 
debt and detinue recognised. No reference seems to 
be made to it by the early legal writers. In Glanville 
and Bracton, and even in Britton, the action of debt 
is simply the general means for enforcing the duty, 
howsoever arising, of delivering chattels. No dis- 
tinction is made between money and other chattels, 
and none between obligation and property. Any duty^^-^ 
to deliver chattels was a debt, whether the chattel 
belonged to the debtor or to the creditor, whether it 
was an ox, a quarter of wheat, or a shilling. "Just as 
one," says Britton, " can owe in consequence of a loan 
of money, so he can owe in consequence of the loan of 
any moveable thing which is not given back." (') 

This wide meaning of the word debt was destined, 
however, to undergo a process of contraction which had 
important effects upon the action of debt The chief, 

( i) There are, of course, contracts of record; but these are, both 
in history and in legal theory, so closely analogous to contracts by 
specialty that it is not necessary to regard them as constituting a 
third species. 

(2) Britton, c. 28. 
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and, it may safely be assumed, the earliest, result of 
y^ this process was the splitting up of the old action into 
-^ two, namely, debt and detinue. This division was 
based, not as is sometimes said, on the distinction 
between money and other chattels, but on that between 
obligat ion a nd property. It came to be considered 
that a chattel which was already the property of a 
person could not properly be said to be owing to that 
person. The same idea lay at the root of the Roman 
distinction between real and personal actions. For 
Gaius says : " Certum est non posse nos rem nostram 
ab aliquo ita petere : * Si paret eum dare oportere ' ; 
neque enim quod nostrum est nobis dari potest." (*) 
^ The formal difference between the two actions was, that 
in debt the plaintiff complained that the defendant 
owed to him, and wrongfully detained from him, such 
and such chattels, while in detinue the complaint was 
merely that the defendant wrongfully detained such and 
such chattels. Technically expressed, a writ of debt 
was in the dd>et and detinei^ a writ of detinue was in the 
detinet alone. We find this distinction recognised in 
the earliest year-books of Edward I. (•) 

(i) Gaius IV. 4. 

(2) Writ of debt : Praecipe A. quod juste et sine dilatione 
reddat B. 20 s. quos ei debet et injuste detinet ut didt 

Writ of detinue : Praecipe A. quod juste et sine dilatione 
reddat B. unam chartam quam ei injuste detinet ut didt 

(3) See Y. B. 20 and 21 Ed. L, 190 ; 33 and 35 Ed. I., 454 ; 
6 Ed. II., 192. In Y. B. 50 Ed. III., 16, it is said in an action 
of debt for chattels: " I cannot have a writ of detinue in this case, 
for I never had any property in the goods before. " 
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Debt thus became the general remedy for the - 
enforceipeDt of all obligations to pay money or deliver 
chattels not the property of the plaintiff, while detinue 
became the writ of right for chattels. This latter action 
played no part in the development of the theory of 
contract, and does not require our further attentioa (^) 

$ 4. The scope of the action of debt, thus dis- 
tinguished from that of detinue, was in some respects 
narrower, and in some wider, than the sphere of 
contract. It was narrower, inasmuch as it included 
merely obligations to give and not obligations to do ; - 
these latter fell within the later actions of covenant and 
assumpsit It was wider, inasmuch as every obligation 
to deliver money or goods is not necessarily of con- 
tractual origin. Debts arising otherwise than ex contractu 
were, however, comparatively infrequent, and when 
forms of action came to be classified as either 
contractual or delictual, the importance of contract 
as an origin of debts led to the action of debt being . 
classed as purely contractual, and consequently to the 

(i) Even within the sphere of obligation, the notion of debt 
was destined to become farther limited ; such further limitation, 
however, led merely to formal distinctions within the action of 
debt itself, and have had no influence upon the theory of contract. 
It became settled that the term debt was applicable only to money, 
and not to other chattels. When, therefore, an action of debt was 
brought for chattels, as for twenty quarters of wheat due as rent, 
the writ was in the detinet only ; while debt for money continued 
to be in the debet and detinet. See Y. B. 50 Ed. III., 16, and 
F. N. B. 34a 

L 
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establishment of the legal theory that all debts whatever 
are of contractual origin. A class of fictitious contracts 
thus originated, including all matters which, though 
not actual contracts, gave rise to debts ; for example, 
judgments. In modem text-books we are still gravely 
told that a judgment is a contract of record, and 
Blackstone ingeniously calls to his aid in this extremity 
the theory of the social contract " Every person," he 
says, " is bound and hath virtually agreed to pay such 
particular sums of money as are charged on him by 
the sentence or assessed by the interpretation of the 
law. For it is part of the original contract entered 
into by all mankind who partake the benefits of society, 
to submit in all points to the municipal institutions 
and local ordinances of the state of which each 
individual is a member. Whatever, therefore, the 
laws order any one to pay, that becomes instantly 
a debt, which he hath beforehand contracted to 
discharge." (^) 

y^ § 5. In every action of debt there were two 
essential elements : z. just a causa debendi^ and a legally 
sufficient proof. There must, that is to say, be matter 
sufficient in law to create a debt, and matter sufficient in 
law to prove it. What were considered justa causes 
debmdivf^ shall consider later on ; it is sufficient here to 
note that a mere promise was not one of them. Agree- 
ment was merely an element in some of the sources of 
(I) Bl. Comm. HI. 159. 
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debt, not itself one of these sources. Turning to the 
second requisite in an action of debt, namely, legal proof 
of the existence of a causa debendi^ the forms of proof 
recognised by our law have ever been divisible into, 
three great classes. These are proof by matter ofl 
record, by matter in writing, and by parol. In another 
essay this division is examined in detail, and it is 
shown how, in legal theory, the two first species of 
evidence are higher in their nature than the third, and 
how, in consequence, parol evidence is inadmissible 
against matter of record or matter in writing. Proof 
by record or by writing (/.^., sealed writing, specialty) 
is, therefore, conclusive, while proof by parol is always 
liable to be met by disproof. This rule of evidence 
has had important effects upon the law of contract. 
For upon it has been built the threefold division into 
contracts of record, specialty contracts, and simple 
contracts. Let us take first the class of specialty debts. 
A bond or obligation is in form not a promise to pay - 
a certain sum but an admission by the maker that he 
already owes the sum. And it originally was in legal 
theory what it still is in form ; that is to say, it was 
evidence of some pre-existing causa debendi which had 
given rise to a debt. Inasmuch, however, as an 
admission in a sealed writing was not mere evidence 
but was conclusive proof, it was quite immaterial 
whether there was actually any causa debendi lying - 
(i) "The Law of Evidence," pp. i et seq. above. 
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behind the bond or not A written acknowledgment 
of debt thus ceased to be a mere proof of a pre-existing 
debt, and became a causa debendi itself. The rule of 
evidence that a bond was conclusive proof of a debt, 
became the rule of substantive law that a bond created 
a debt That this is in truth the origin of the class of 
specialty debts appears clearly from the following 
passage in Bracton: "An obligation may be constituted 
by writing ; or if a man acknowledge in writing that he 
owes money, then he is bound by this writing whether 
any money was actually lent to him or not ; nor will 
he be able to plead against the writing that the money 
was never paid to him, for he has written that he owes 

it." (') 

Just as specialty debts derive their origin from the 
rule of estoppel by deed, so debts of record, such as 
recognisances, owe their existence to the rule of estoppel 
by record. An admission made in the Court of the 
King or otherwise of record is of so high and solemn a 
nature that it will not suffer contradiction. If, therefore, 
one makes such an acknowledgment of debt^ it is im- 
material whether the acknowledgment is true or false. 
Thus it is said in the Year Books of Edward I. : " An 
acknowledgment of debt or other contract made in 
court has so great force in itself, that he who makes 
the acknowledgment cannot go against it, but it shall 
stand good." O 

(i) Bracton, f. lOO b. (2) Y. B. 21 and 22 Ed. I. 146. 
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The third form of proof was that by parol, and 
debts so proved came to be called si mple con tract 
debts. Since this kind of evidence was not conclusive, 
it remained necessary, in the case of simple contract 
debts, to allege and prove an independent causa 
dehmdu " En dette sur contract le plaintiff monstra in A 
son count pur quel cause le defendant devient son 
dettour. Autrement in dette sur obligation, carl 
Tobligation est contract in luy meme." (^) 

§ 6. What, then, were these cattsx debendi ? The 
early legal writers give us more or less complete lists of 
them, but make no attempt at any generalisation. They 
were chiefly the various species of contracts known to [ 
the law, such as sale, barter, loan, pledge, and surety- \ 
ship. A mere promise or agreement gave rise to no ^ 
debt unless it fell within one of the recognised species 
of contracts. Our own law, like that of Rome, adopted 
the principle: Ex nudo pacto non oritur actio. As 
yet, these were only particular contracts; a general 
theory of contract had still to be developed. Such a 
general theory, however, was destined to arise within/ 
the action of debt itself, in consequence of a generalisa-l 
tion of these causa debendu An almost invariable 
feature in the contracts recognised by early law as 
giving rise to debts was that they were bilateral. 
Something was to be done on each side. This is a 
fact that requires no abstnise explanation; the ordinary 
(2) Bellewe, 8 Rich. II. in (ed. 1869). 
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contracts were then as they are now, bargains by which 
the parties exchanged property or services, and it was, 
of course, these ordinary contracts which obtained 
recognition in early law. The cauuB debendi were, 
therefore, capable of fairly accurate generalisation, 
and this generalisation took the form of the well-known 
doctrine of quid pro quo. It was laid down that debt 
on a simple contract lay where, and only where, the 
defendant had received something in recompense for 
the obligation sought to be enforced against him. 
To this requirement of quid pro quo there was, indeed, 
one notable exception, namely, suretyship. This was 
a unilateral contract which nevertheless gave rise to a 
debt. (^) The general rule, however, finally triumphed 
over this exception, and it became settled that except 
by local custom no action of debt would lie against a 
siurety by parol, f ) 

The cause that led to this generalisation respecting 
quid pro quo^ to this explicit statement of what had been 
implicit from the beginning, was probably the disturbing 
influence of the idea that simple contract debts were 
really based on mere agreement, and the consequent 
necessity of defining the limits within which an agree- 
ment was obligatory. 

It is difficult to fix with accuracy the date of this 
generalisation. It seems to have been established, 

(1) Y. B. 7 Ed. II. 242. 

(2) F. N. B. 122 I. 
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however, as early as the beginning of the reign of 
Edward III., the earliest mention I have noticed of 
the rule occurring iii the twelfth year of that reign. (^) 
For some time after this, however, the references to 
quid pro quo are few and far between. In the reign of 
Henry VI., the rule is treated as perfectly familiar. (') 
The principle in question has been somewhat hastily 
identified with the modem principle of consideration, (') 
but, as will be seen, it is very doubtful whether there 
is between them any historical connection whatever. 

§ 7. We have now to consider the second con- 
tractual form of action, namely, that of covenant. It 
is plain that the action of debt must have been quite 
insufficient as a general contractual remedy. And this 
for two reasons. In the first place, the only obligations 
enforceable by it were obligations to give. Obligations 
to do were not debts. Thus, an agreement by A to 
enfeoff B of a piece of land for a certain sum of 
money could be enforced by this action against B, 
but not against A. And, in the second place, the 
general rule (subject to exceptions) was that debt lay 
only in the case of bilateral contracts executed on one 
side. A merely executory contract gave rise to no 
debt. Thus, an agreement to lend money had, as far 

(I) Y. B. II and 12 Ed. III., 586. 

(2)Y. B. 37 Henry VI., 8. 

(3) Holmes, " The Common Law " ; see the chapter on the 
History of Contract. 
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as this action was concerned, no legal effect until die 
loan was actually given. This of course was a feature 
very natural to the law of contract in an early stage of 
its development Agreements executed on one side, 
but not on the other, call much more uigendy for legal 
enforcement than agreements executed on neither side. 
Such being the limitation of the scope of debt, it 
was necessary for the development of the law of con- 
tract, that some other and supplementary contractual 
remedy should be found. Such a remedy was found 
in the action of Covenant. By the end of the thirteenth 
century, this had become fully established as a general 
contractual remedy, by which, subject to the conditions 
of the law of evidence, any agreement whatever might 
be enforced. None of the limitations imposed upon 
the action of debt were suffered to restrain this new 
remedy. Although, however, as far as the substantive 
law was concerned, the sphere of covenant was coin- 
cident with that of agreement, a stringent limitation 
was imposed on this action by the law of evidence. It 
was early settled that a mere agreement was a matter 
that could not be proved by parol, and that the plaintiff, 
in an action of covenant, must therefore put forward a 
writing in proof of his claim. (}) This rule of evidence 
was in accordance with the general principle of the 
common law, that if a matter was of such a public 
nature as to lie in " the cognisance of the country," it 
(I) See Y. B. 20 and 21 Ed. I., 222. 
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was proveable by parol, while if it did not lie in such 
cognisance, it must be proved by writing. An agree- 
ment being possibly merely executory, and therefore 
not evidenced by any overt act of which the country 
could have knowledge, must accordingly be proved by 
writing. A debt, on the other hand, since it arose out 
of a bilateral agreement executed on one side, of which 
part performance public knowledge might be had, was 
alwajrs proveable by parol. Thus, in the Year Book of 
Edward III., we read : " If one were to count simply . 
of a grant of a debt, he would not be received without 
a specialty; but here you have his service for his 
allowance, of which knowledge may be had, and you 
have quid pro quo^^ (^) 

This rule of evidence, that an agreement must be 
proved by writing, has left a deep impression on the 
substantive law, and has indeed determined the whole 
subsequent history of the general law of contract It 
obtained recognition at a time when a writing meant a 
writing under seal, and the action of covenant, which 
in substantive law included all agreements whatever, was 
by the law of evidence restricted to a special class of 
agreements, that became narrower every day. Had 
parol evidence been allowed in this action, the theory 
of contract would have been complete as early as the 
thirteenth century. (*) 

(1) Y. B. II and 12 Ed. III., 586. 

(2) By the local law of several cities, this rule of evidence 
was not adopted, and a covenant could be pioved by parol See 
F. N. B. 146 A; Liber Albus III., 38; I Leon., 2. 
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§ 8. Covenant attained the position of a general 
contractual remedy only by gradual steps. The earliest, 
as well as the most important, species of canveniio that 
obtained legal enforcement by this action, was the lease 
for years. " The usual remedy open to lessees," says 
Bracton, " when they are ejected before the expiration 
of their term, is the writ of covenant" (i) At first, 
however, the King's Courts refused to allow this action 
to be made use of as a general remedy for breach of 
contract. Glanville more than once affirms that the 
King's courts will not concern themselves with privatae 
cotwentiones, " It is to be noticed," he says, " that the 
Court of our lord the King is not accustomed to protect 
or warrant private agreements of this kind concerning 
giving or receiving things in pledge or concerning other 
similar matters, made outside the court, or even in 
other courts than in that of our lord the King ; and, 
therefore, if they are not performed, the court of our 
lord the King will not concern itself therewith." (*) 
By the time of Bracton we find an advance. The writ 
of covenant is now available as a general remedy, not 
indeed of right, but aliquando de gratia. " The court 
of our lord the King is under no obligation to deal with 
private agreements of this kind. Nevertheless, if any- 
one breaks his covenant, an action of covenant will be 

(1) Bracton f, 22a See Digby's History of the Law of Real 
Property, pp. 49 and 144 (3rd ed.). 

(2) Glanville, X. 8 ; see also X. 18. 
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open to the other party." (^) And finally, in the earliest 
Year Books of Edward I., we find covenant recognised 
as a general contractual remedy available as of right 

§ 9. We liave now considered the actions of debt and 
of covenant, and it remains to deal with the third and 
most important contractual remedy, namely, the action!/^ 
of assumpsit. The general theory of contract which 
was developed within this action superseded in time 
that developed within the action of debt, and so came 
to embrace all informal contracts. The characteristic 
feature of this general theory was the principle of con- 
sideration, and the origin of this principle is the chief 
problem we have to deal with in considering the history 
of assumpsit The principle is one, however, which 
requires and deserves to be examined from other points 
of view than the historical, and we shall now proceed 
to discuss the following questions respecting it : 

1. What is the nature of the principle, regarded 

from the point of view of legal history ? 

2. What is the most logical and consistent 

method of regarding it from the point of 
view of legal theory ? 

3. What is its practical justification ? 

4. What is its origin ? 

§ 10. In answer to the first of these questions, it 
may be laid down that consideration means any motive 

(i) Bracton f. 34. See also f. icx>: " de quibus omnibus 
omnino curia regis se non intromittit nisi aliquando de gratia. " 
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or inducement which in the eye of the law is reasonable 
and sufficient The rule that a promise made without 
consideration is void, means that a promise is void if 
* there is no legally sufficient reason for making it This 
was plainly the meaning borne in ordinary speech by 
the term consideration at the time at which the rule 
originated. Thus, in Doctor and Student^ we read : 
*'The said statute was well and lawfully made, and 
upon a good reasonable consideration." (*) As to what 
motives or inducements were or are regarded by the 
law as reasonable and sufficient, no general principles 
can be laid down, and it is therefore necessary to 
proceed per simplicem enutnerationem. Moreover, the 
tendency of legal development has been continuously 
to narrow the denotation of the term, so that certain 
matters which were once regarded as sufficient con- 
siderations are no longer so regarded. This will 
become clear on enumerating the different matters 
which have been or still are regarded as good motives, 
inducements, or considerations, for a promise. 

§ II. The most important of these is the receipt 
of some recompense or equivalent for the promise. 
If I get some benefit, however small, from the promisee 
in exchange for my promise, the law will not regard 
my promise as made without reason or consideration. 

§ 12. The second species of consideration is the 
existence of a moral obligation on the part of the 
(I) DodM' and Student, II. 55. 
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promisor. It is of course no longer true, as a general 
proposition, that the existence of a moral obligation to 
do a thing is a sufficient consideration to support a 
promise to do it, but, as we shall see, several particular 
applications of this rule have survived the rule itself. 
That the general rule continued to be recognised till 
a comparatively late period sufficiently appears from 
the following quotations. Blackstone says m his 
explanation of the doctrine of consideration : " Even 
if the thing be founded on a prior moral obligation (as 
a promise to pay a just debt though barred by a 
statute of limitations) it is no longer nudum pactum.'' Q) 
And, according to Lord Mansfield : " Where a man is 
under a moral obligation which no court of law or 
equity can enforce, and promises, the honesty and 
rectitude of the thing is a consideration." (*) And in 
Lee V, Muggeridge (•) it is laid down as law, that 
" wherever there is a moral obligation to pay a debt or 
perform a duty, a promise to perform that duty or pay 
that debt will be supported by the previous moral 
obligation." 

The following are the chief particular applications 
of this rule that became firmly enough established to 
survive the rule itself. First, a debt, barred by the 
statutes of limitation, is a sufficient consideration to 

(i) BL Comm. II., 445. 

(2) Hawkes t;. Saunders, Cowp. 290. 

(3) 5 Taunt 36. 
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support a promise to pay it Second, a debt mcurred 
during infancy was, until a recent statute, sufficient to 
support a promise to pay it made on attaining full 
age. Third, a debt discharged by bankruptcy was, 
until recently, a good consideration for a subsequent 
promise to pay it Fourth, a benefit conferred on a 
person at his request gives rise to such a moral obliga- 
tion to give a recompense therefor as is a sufficient 
consideration to support a subsequent (^) promise of 
such recompense. It is true that this rule has, in 
modem times, been reduced to little more than a 
fiction by the establishment of the qualifying rule that 
such a past consideration will support no other promise 
than one that would be implied from the consideration 
itself. But the rule was originally a real and important 
one, and was a clear recognition of moral obligation 
as a good consideration for the promise. What is 
probably the first statement of the rule is reported in 
10 Elizabeth (*) Assumpsit was brought on a promke 
to indemnify the plaintiff who had previously become 
bail for the defendant's servant " By opinion of the 
Court it does not lie in this matter, because there is no 
consideration wherefor the defendant should be charged 
for the debt of his servant .... for the master 

(i) When the promise is contemporaneous with the benefit 
conferred, it is of course unnecessary to resort to the idea of moral 
obligation, for the true consideration in such case is the return or 
equivalent which the promiser obtains for his promise. 

(2) Dyer 272 a. 
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did never make request to the plaintiflf to do so much 
for his servant, but he did it of his head." The idea 
obviously is that, unless a benefit is conferred at the 
request of the person benefited, it imposes on him no 
moral obligation to recompense it. (^) 

A fifth application of the rule as to moral obliga- 
tion is that a detriment incurred by A at the request of | 
B raises a moral obligation of recompense sufficient to ^' 
support a contemporaneous or subsequent promise of 
such recompense. With respect to a subsequent 
promise, the same fate has befallen this rule as befell 
the preceding one. But, with respect to a contempor- 
aneous promise, the rule is still in full force and effect. 
It is not commonly recognised, however, that this is 
one of the applications of the rule that a moral 
obligation is a good consideration. Detriment to the 
promisee is usually classed along with benefit to the 
promisor, as constituting that form of consideration 
which consists in a return or equivalent obtained for 
the promise. But it is quite plain that mere detriment 
to the promisee, which is in no way whatever beneficial 
to the promisor, cannot be regarded as any return or 
equivalent to the promisor for his promise. And if 
such detriment constitutes, as it undoubtedly does, a 
good consideration for the promise, it can only do 
so as raising a moral obligation to recompense the 

(i) But, for another explanation of the rule, see Prof. Ames's 
articles on the History of Assumpsit, Harvard Law Review II. 6a 
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promisee for the injury sustained by him at the promisor's 
request This is rendered clearer by the fact that, when 
the rule as to consideration originated, it was entirely 
immaterial whether the promise was subsequent to or 
contemporaneous with the detriment suffered by the 
promisee, provided always that such detriment was 
incurred at the special instance and request of the 
promisor. It is said in 27 and 28 Elizabeth : " In 
assumpsit ... it suffices if there be inducement 
enough to the promise, and although it is precedent it 
is not material" (^) 

§ 13. The third motive or inducement that was 
regarded as constituting a sufficient consideration for 
a promise was the existence of a precedent legal 
obligation. That a legal obligation to do a thing 
was originally regarded as a good consideration for 
promising to do it, sufficiently appears from the action 
of indebitatus assumpsit. In this form of action, which 
was established almost as soon as the doctrine of 
consideration itself, the plaintiff declared that the 
defendant, in consideration of being indebted to him, 
had promised to pay him the amount (^) The general 
rule, that a legal obligation is a good consideration, 
has of course ceased to obtain recognition. A particular 
application of it survives, however, in the rule that a 
precedent debt is sufficient to support a negotiable 
instrument 
(i) Dyer 272 a, note. (2) See Bro. Ab., Action sur le case, 5. 
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§ 14. A fourth form of consideration recognised by 
the law as sufficient for some purposes is that of 
natural love and affection. One of the earliest 
references to consideration in the Year Books occurs 
in 20 Henry VII. where it is said of a grant : " It was 
made on good consideration, for the elder brother is 
bound by the law of nature to aid and comfort his 
younger brother." (^) In equity, this was a sufficient 
consideration to support a covenant to stand seised to 
uses. It was early decided, however, that at law, 
natural love and affection was no consideration to 
found an assumpsit. " It is true," says Lord £acon, 
"that consideration of blood is naught to ground a 
personal contract upon ; as, if I contract with my son 
that in consideration of blood I will give him such a 
sum of money, this is nudum pactum^ and no assumpsit 
lieth upon it ; for to subject me to an action, there 
needeth a consideration of benefit" (^) 

§ 15. Such, then, are the chief species of con- 
siderations which are, or have been, recognised by our 
law. It is plain that, if they are all to be included 
within one general idea, that idea cannot be narrower 
than that already given as the original meaning of the 
word consideration, namely, a legally sufficient reason, 
motive, or inducement. It is equally plain that no 
general principle can be laid down as to what reasons, 

(I)Y. B. 20 Henry Vir. 11. 
(2) Bax:on, Maxims of the Law, 18. 
M 
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motives, or inducements are, and what are not, legally 
sufficient. 

The explanation just given is one derived from 
the examination of the doctrine from the historical 
point of view. The question remains, whether (having 
regard to the actual state of the modem law on the 
subject) it' is not possible to frame a definition of 
consideration which, when looked at from the point of 
view of pure legal theory, shall be more satisfactory 
than that which is historically correct. In most of the 
modern books that make any pretence of giving a 
logical account of the principle in question, this 
attempt is made, but scarcely with success. Considera- 
tion is most commonly defined in the books as 
•. jTconsisting either in some benefit obtained by the 
/ promisor, or some detriment incurred by the promisee. 
Now, for practical purposes, this definition is correct 
enough ; the only considerations excluded by it are few 
and of special application, and may be regarded as 
anomalous exceptions, or as applications of other 
principles. From the point of view of legal theory, 
however, such a definition is defective, inasmuch as 
it is a definition of a genus by a mere enumeration of 
the species. It does not appear from it what, if any, 
is the point of resemblance between detriment to the 
promisee and benefit to the promisor, by virtue of 
which they are classed together as species of a genus. 
An attempt is sometimes made to avoid this 
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objection by classing both benefit to the promisor and 
detriment to the promisee under the head of recom^ 
pense, return, or equivalent for the promise. "The 
consideration," says Mr. Leake, " is the equivalent or 
return for which the promise is given." (*) So it is 
«aid by Sir F. Pollock : " An act or forbearance of the 
one party, present or promised, is the price for which 
the promise of the others is bought, and the promise 
thus given for value is enforceable." (^) A promise 
without consideration is thus interpreted to mean a 
gratuitous promise. The fallacy of this view has 
already been pointed out. It seems too plain for 
argument that detriment to the promisee cannot be 
(regarded as any return or equivalent obtained by the 
promisor as the price of his promise. To regard 
consideration simply as recompense or equivalent, 
is to eliminate altogether that important species of 
consideration which consists not in a benefit to the 
promisor, but in a detriment to the promisee. 

Although, however, it is impossible to reject in 
•this way the idea of detriment to the promisee, it is 
perfectly possible and justifiable to reject that of 
benefit to the promisor, and to regard consideration as 
consisting in every case in a loss sustained by the 
promisee. For it must be observed that, in order that 
a benefit to the promisor should constitute a good 

(i) Leake's Digest of the Law of Contracts, 606. 
(2) Sir F. Pollock's Law of Contracts, 167 (4th ed.) 
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consideradoiiy it is essential that such benefit should 
" move firom the promisee," that is, should result fi:on» 
some act or forbearance on the part of the promisee, 
which act or ^forbearance is of course a detriment to- 
the promisee. Every such benefit to the promisor, 
therefore, as constitutes a good consideration, may be 
looked at firom the other side as a detriment to the 
promisee. The rule as to consideration, accordingly, 
may be thus stated : A promise is not binding unless 
the promisee has suffered a detriment by acting in 
reliance thereon in the manner intended by the 
promisor. 

§ 16. Regarding the principle of consideration in 
this light, the English law of contract assumes the 
aspect of a compromise between two different and 
competing theories of contractual obligation. There 
are two distinct methods in which the law may deal 
with promises. The first is the enforcement of per- 
formance, or of the payment of the pecuniary equivalent 
of perfonnance. The second is the enforcement of 
compensation for all injury caused by the making of sl 
promise that has not been kept. The difference 
between these two principles of contractual obligation 
appears more clearly in respect of the measure of 
damages for breach of contract. Adopting the first, 
the plaintiff (the promisee) should be put in as good 
a position as if the contract had been performed. 
Adopting the second, he should be put in as good a 
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position as if the contract had not been made. By the 
first principle, the damages should equal the gain 
which the promisee has failed to make ; by the second, 
they should equal the loss which he has incurred. 
The first principle looks to the result of the breach of 
contract merely ; the second looks at the result of the 
whole transaction, namely, the making of a contract 
that has not been observed. 

This distinction will be made clearer by illustration. 
A generous tailor promises that if I will provide him 
with the cloth he will make me a coat for nothing. 
His generosity, however, proves greater than his skill, 
and he mars the cloth instead of making the coat. 
Adopting the first of the above-mentioned principles, 
the damages recoverable by me would be equal to the 
value of the coat ; adopting the second, they would be 
^qual to that of the cloth. For, if the tailor had 
performed his promise, I should have had a coat ; if 
he had never made the promise, I should have had the 
cloth. 

We shall see directly that, if we adopt the second 
of the above principles — the principle, namely, that 
damage for breach of contract should be measured by 
the loss which the plaintiflF has sustained, and not by 
the gain which he has failed to make — breach of contract 
becomes closely analogous to the wrong of false re- 
presentation or deceit. In view of this analogy, it may 
perhaps be allowable to speak of this theory as the 
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delictual or quasi-delictual theory of breach of contract^ 
as opposed to the purely contractual theory. The 
convenience of such nomenclature may atone for its 
incorrectness. 

§ 17. Such, then, are the two different principles 
that may be adopted by the law of contract Now, 
the rule as to consideration is, rightly regarded, a 
compromise between them. Instead of accepting one 
or other of them, English law has attempted to accept 
them both. The purely contractual principle looks, as- 
we have seen, to the gain that the promisee would 
have made, while the quasi-delictual principle looks ta 
the loss which he has incurred. Our modem law 
accepts the latter principle in answering the question ; 
Is there any right of action ? It accepts the former in 
answering the question : What is the measure of 
damages? Loss to the promisee is, under the name 
of consideration, essential to a right of action. But 
its amount is completely immaterial, for the measure of 
damages is the gain that the promisee would have 
made had the contract been performed. 

' We shall see hereafter that the action of assumpsit,. 

' in which the rule as to consideration originated, was 
developed out of the delictual action of deceit ; and it 
will be instructive to notice the consequent similarity 
that exists to this day between the wrong of fraudulent 
misrepresentation and that of breach of a simple con- 
tract. In order that A may be liable to B for fraudulent 
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misrepresentation, it is necessary (i) that A should 
have made the representation to B with the intention 
that B should act in a certain manner on the faith of 
such representation, and (2) that B should have acted 
on the faith of such representation in the manner so 
intended, and have incurred a detriment thereby. So 
in order that A may be liable to B for a breach of 
promise, it is necessary (i) that A should have made 
the promise to B with the intention and understanding 
that B should act in a certain manner on the faith of 
it, and (2) that B should have acted on the faith of 
such promise in the manner so intended and under- 
stood, and have incurred a detriment thereby. The 
detriment so incurred by the promisee in reliance on 
the promise and with the consent of the promisor, is 
what is known as the consideration for the promise. 
So long as we regard merely the cause of action, there- 
fore, the resemblance between false representation and 
breach of contract is extremely close. It is with respect 
to the measure of damages that a divergence exists. In 
an action for false representation, the question in esti- 
mating the damages is not : What has the plaintiff lost 
by the representation not being true ? but : What has 
he lost by its having been made? In an action for 
breach of contract, on the other hand, the case is 
reversed. There the question is not : What has the 
plaintiff lost through the defendant's expressing an 
intention which he has not carried into effect ? It is : 
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What would the plaintiff have gained if the promisor 
had acted up to his represented intention? In the 
case of false representation, therefore, the detriment 
incurred by the plaintiff by acting in reliance on such 
representation is not only an essential part of the 
cause of action, but is also the measure of damages. 
In the case of breach of contract, on the other hand, 
the detriment incurred by the plaintiff by acting in 
reliance on the promise — that is, the consideration — ^is 
an essential part of the cause of action, but is not the 
measure of damages. So long, therefore, as such 
detriment exists at all, its amount is inmiaterial 

§ 1 8. Such, then, being the nature of the rule as to 
consideration, it remains to consider its practical justi- 
fication. Why should the law not adopt, unreservedly, 
the purely contractual principle, that he who makes 
promises is bound to fulfil them? Now, the history 
of law shows us an enduring reluctance to adopt this 
principle without qualification, and I believe this re- 
luctance to have a substantial basis in expediency. 
There are two objections to the doctrine that whatever 
a man promises he should be legally compelled to 
perform. In the first place, it is not obvious why a 
man should acquire a right to a thing merely because 
it has been promised to him. If I make a promise to 
a man which I do not keep, I do him no injury unless 
he acts to his detriment in reliance on my promise. 
Why, then, should he have a right of action against me ? 
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A right of action is in other cases based on injury sus- 
tained, and its object is compensation for such injury. 
Why should a man have a right to compensation where 
he has. suffered no injury ? What has a promisee done 
or suffered that he should be invested with such a 
privilege ? It is true that the promisee is disappointed 
if the promise is unfulfilled, but the law is not usually so 
tender of men's feelings, and commonly requires some 
more substantial basis than this for legal liability. 

The second objection to the unqualified application 
of the principle in question, is that mere representations 
of intention are things too slight to form the foundation 
for so serious a liability. It is rightly felt that vanae 
voces should not be given by law the strength of iron 
chains. Before a man should be compelled to perform 
a promise, it should be clear that such promise was 
made with due consideration and with the deliberate 
intention that it should create a l^gal liability. To 
make a man liable for a misrepresentation of an actual 
fact, much more is required than the mere making of 
jsuch misrepresentation \ and the same caution should 
be exercised in making a man liable for a representation 
of intention. 

Now, the rule as to consideration meets both these 
objections. With reference to the first of them our law 
says : It is true that there is no reason why a man 
should have a right of action against another simply 
because that other has expressed an intention which he 
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has not carried into effect ; therefore, breach of promise 
creates no liability unless the promisee has suffered 
injury thereby, that is, unless he has acted to his detri- 
ment in reliance on the promise ; until the promisee so 
acts and is so injured, he acquires no right, and the 
promisor is not excluded from a locus poeniientiae. 
With regard to the second objection it is said : It is 
true that a mere representation of intention is too slight 
a basis for legal liability, therefore it creates no liability 
unless it is made with the distinct intention and under- 
standing that the promisee shall act in reliance on it in 
a particular way and to his detriment ; the fact that the 
promise is intended to be relied on and acted on raises^ 
a sufficient presumption that it is intended to be binding, 
and it is held binding accordingly. 

§ 19. We see, then, that the modem principle of 
consideration may best be regarded as a compromise 
between the purely contractual and the quasi-delictual 
theories of contractual obligation. Turning now to 
history, we shall see that this compromise h^d its origin 
in the perversion or incomplete conversion of a delictual 
into a contractual remedy. The actions of debt and 
covenant were early found to be quite insufficient as^ 
general remedies for breach of contract. The limita- 
tions imposed on the law of contract by the require- 
ments of these forms of action proved too strait to be 
borne, and, in default of legitimate contractual remedies^ 
it was found necessary to resort to delictual ones. The 
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result was the establishment of the action of assumpsit, 
and the development within that action of the general I 
theory of contract which prevails at the present day. 

The delictual remedies that thus became applicable 
to breach of contract were originally two in number ; 
namely, the action of trespass on the case, and that of 
deceit on the case. A breach of contract was treated 
either as a quasi-trespass or as a quasi-deceit. It was 
the latter form of action that developed into the later 
action of assumpsit ; the former, in course of time, lost 
its semi-contractual character, and again became purely 
delictual. We shall discuss each form in turn; and 
first of trespass on the case. 

§ 20. This was, as is well known, a form of action 
applicable to wrongs which, though not actually tres- 
passes, were closely analogous thereto. One of the 
most important of such quasi-trespasses was injury 
caused by negligence. Now, it is plain that a man 
cannot be held liable for negligence, that is, for not 
taking care, unless there lies upon him a legal duty to 
take care. And it was a peculiarity of our early law 
that it did not recognise any general duty of taking 
care, or consequently any general liability for negligence. 
To render a man liable for the quasi-trespass of negli- 
gence, it was necessary to show the existence in the 
particular case of a special duty of diligence. Now, 
such a duty might, like other duties, be imposed in 
one of two ways ; that is, either by the law itself or ex 
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contractu. In the early instances, accordingly, of 
trespass on the case for negligence, we find the duty 
of diligence expressly based on one or other of these 
two foundations. The writ recites either that the 
defendant was by the common law and custom of the 
realm bound to use care in the matter in question, or 
that by his own agreement he took such a duty upon 
himself 

An instance of such a duty imposed by the law 
itself is that of guarding one's fire lest it do damage. 
The remedy against one by whose fire one's house had 
been burnt down, was by writ of trespass on the case, 
calling on the defendant to answer "why, although by 
the law and custom of the realm of England, hitherto 
used and approved, every man of such realm is bound 
to guard his fire by day and by night lest for want of 
such guard any damage may in any manner come to 
his neighbour, the said A has so negligently and 
improvidently guarded his fire that two houses of B 
have been burnt, &c" (^) The case of an innkeeper 
was similar, he being by the law and custom of the 
realm bound to keep safely the goods of his guests. 
A further instance is the liability of a common carrier. 

Where, however, there was no such common law 

duty of diligence, it was necessary, in order to 

establish liability, that the defendant should have 

taken such a duty on himself by contract. A barber, 

(i) Rastell's Entries, f. 8. 
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for example, was in early legal theory liable for negli- |( 
gently injuring his customer's face only because he 
had undertaken to shave him skilfully, and such an 
undertaking must be alleged in the pleadings and 
proved. The defendant is summoned to answer "why, 
when the said A had undertaken (super se assumpsisset)-^ 
to shave the beard of B well and skilfully with a clean 
and wholesome razor, the said A shaved the said B so 
negligently and unskilfully that the face of the said B 
became diseased." (^) In the same way it was necessary 
to allege and prove an assumpsit or undertaking on the 
part of the defendant in order to render a bailee liable 
for the negligent custody of the goods entrusted to 
him, or a surgeon liable for negligent treatment of his 
patient, or an artisan liable for damage done by 
negligent workmanship. In short, in all cases of 
negligent injury to person or property, except in those 
few instances in which there existed a common law 
duty of diligence independent of contract, the appropri- 
ate remedy was a writ of trespass on the case on an 
assumpsit. 

That liability for negligence was originally regarded 
as in general arising ex contractu appears sufficiently 
from the following quotations. In an action brought 
against a horse-doctor for negligence in the nineteenth 
year of Henry VI., it is said by Raston J. : •* You have 
not shown that he is a common surgeon to cure such 
(i) Rasteirs Entries, f. 3. 
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horses, and so, though he killed your horse by his 
medicines, you shall have no action against him with- 
out an assumpsit." (*) And by Newton C. J. : " If I 
have a sore on my hand and he applies a medicine to 
my hand, by which negligence my hand is maimed, 
still I shall not have an action unless he undertook to 
cure me." (*) And in 1505, Frowyk C. J. says that a 
bailee shall be charged for the loss of the goods " per 
cest parol super se assumpsit." (') 

The contractual character of the action of trespass 
on the case for negligence was clearly perceived, and 
the objection used at first to be brought that in such 
cases covenant was the appropriate and exclusive 
remedy. This objection was, however, overruled. In 
48 Edward III., in an action against a surgeon for 
negligence, it is said : •* This action of covenant is of 
necessity maintainable without specialty, because for 
every little thing a man cannot have a clerk to make a 
deed." (^) 

The doctrine that the duty of negligence is 
essentially and necessarily a contractual one has long 
since disappeared from the law. A surgeon who heals 
a patient, and a bailee to whom goods are entrusted, 
are now under a duty, created by the law itself, to use 

, skill and care, and may be sued in tort for negligence. 

' It has been long ago settled that in the case of negligent 

(I) Y. B. 19 Henry VI. 49, pi. 5. (2) Ibid. 

(3) Keilway 77, pi. 25. (4) Y. B. 48 Ed. III. 6. 
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injury to person or property, the allegation of an as- 
sumpsit is unnecessary. In consequence of this change 
of legal theory, the action of trespass on the case for 
negligence lost its contractual character, and became a 
purely delictual remedy. 

§ 21. This action of trespass on the case for 
negligence, while a useful supplement to the action of 
debt and covenant, was of far too restricted a scope to 
take the place of a general contractual remedy. It 
l)eing in its origin an analogical extension of the action 
of trespass, such origin imposed very narrow limitations 
upon its scope as a remedy for breach of contract To 
fall within the range of this remedy, a breach of 
contract must have been a quasi-trespass. In the first 
place, therefore, it must have resulted in some injur}' to 
the person or property of the plaintiff. Mere pecuniary 
loss, or other similar injury, resulting from the reliance 
•of the plaintiff on the promise made and broken by the 
•defendant, was not an injury so analogous to a trespass 
as to fall within the scope of trespass on the case. 
And, in the second place, the conduct of the defendant 
must have amounted to a misfeasance, and not merely 
to a nonfeasance. He must have done that which he 
ought not to have done, and not merely left undone 
that which he ought to have done. To constitute a 
wrong analogous to a trespass, there must have been, not 
only a contract, but an actual entry upon the matter 
undertaken, and an active interference with the person or 
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property of the plaintiff. In the absence of any such 
active interference, covenant was the appropriate 
remedy. (^) 

These limitations rendered the action of trespass 
on the case quite unfit to take the place of a general 
remedy for the breach of parol agreements. Now, 
such a remedy was urgently needed, and recourse was* 
consequently had to a second variety of action on the 
case. This was the action of deceit on the case. The 
analogy of trespass having proved insufficient, that of 
deceit was adopted ; and the device of treating breach 
of contract as a quasi-deceit proved eminently successful^ 
and led, by rapid strides, to the modem law of contract. 
Trespass on the case was, as we have seen, applicable 
only to the case of damage to the person or property 
of the plaintiff. But deceit on the case included all 
cases in which the plaintiff had suffered injury by acting 
in reliance on the defendant's promise. The commonest 
instance of such injury caused by reliance on a promise 
was the case of money paid in advance for the per- 
formance of the promise; but any other detriment 
incurred by the promisee was equally effectual to found 
an action for deceit. 

Though this action was thus exempt from the first 

(i) For statements and illustrations of this distinction betweeo 
misfeasance and nonfeasance, see : Y. B. 2 Henry IV. 3 ; Y. B, 
II Henry IV. 33 ; Y. B. 3 Henry VI. 36 ; Y. B. 14 Henry VI, 
18 ; Y. B. 20 Henry VI. 34 ; Y. B. 21 Henry VI. 55. 
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of the limitations imposed on the action of trespass on 
the case, yet the second of such limitations was 
originally common to both forms of action. A quasi- 
deceit, like a quasi-trespass, must consist in a 
misfeasance, not in a nonfeasance. There must 
be some active conduct on the part of the promisor 
inconsistent with his promise; a mere failure to 
perform his promise was a breach of covenant, not a 
deceit. 

§ 22. We may illustrate this by citing some of the 
earlier cases in which deceit on the case was used as a 
contractual remedy. In the eleventh year of Henry 
YI., there was brought an action on the case in which 
the plaintiff declares that the defendant, for a certain 
sum to be paid to him by the plaintiil^ undertook to 
buy for the plaintiff a manor of one J. B., but that the 
defendant by collusion between himself and one M. N. 
contriving cunningly to defraud the plaintiff disclosed 
the latter's evidence, and falsely and fraudulentiy 
became of counsel with M. N., and bought the manor 
for M. N., to the damage of the plaintiff. It was held 
that the action lay, and it was said by Babington, C. J.: 
" If he discovers his counsel and becomes of counsel 
for another, now that is a deceit for which I shall have 
an action on my case." Q) And by another of the 
judges : " I say that matter lying wholly in covenant 

(i) Y. B. u Henry VI. 18, pi. lo; 24, pi. i ; 55, pL 26. 
See also Y. B. 20 Henry VI. 25, pi. ii. 
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may, by matter ex post facto, be converted into deceit 
. . . When he becomes of counsel for another, that 
is a deceit, and changes all that was before only 
covenant, for which deceit he shall have an action on 
his case." Some years later, Q) a, defendant was sued 
in deceit for that he agreed with the plaintiff to sell 
him certain land for one hundred pounds in hand paid, 
but enfeoffed another of the land in deceit of the 
plaintiff. It was urged that this was a mere nonfeas- 
ance, but a majority of the Exchequer Chamber 
thought the action lay. In a similar case in 1487, 
it was held that a traverse of the feoffment to another 
was good, since " that was the effect of the action, for 
otherwise the action could not be maintained." (^) 
In Y. B. 3 Henry VII., we read : " If there be an 
accord between you and me that you shall make me 
an estate of certain land, and you enfeoff another, shall 
I not have an action on my case ? Quasi diceret sic. 
£t curia cum illo. For, when he undertook to make 
the feoffment, and conveyed to another, this is a great 
misfeasance." (^) 

§ 23. But the distinction between misfeasance and 
/nonfeasance in an action of deceit on the case had 
too slight a foundation to withstand the urgency of the 
demand for a general contractual remedy, and in the 

(1) Y. B. 20 Henry VI. 34, pi. 4. 

(2) Y. B. 2 Henry VII. 12, pi. 15. 

(3) Y. B. 3 Henry VII. 14, pi. 2a 
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reign of Henry VII. it was abandoned. In 1504, 
Frowych C. J. says in de6ance of all precedent : " And 
«o, if I sell you ten acres of land, parcel of my manor, 
and then make a feoffment of my manor, you shall 
have an action on the case against me, because I 
received your money, and in that case you have no 
other remedy against me. And so, if I sell you my 
land and agree to enfeoff you and do not, you shall 
have a good action on the case, and this is adjudged. 
^ . . And if I covenant with a carpenter to build a 
house and pay him twenty pounds for the house to be 
built by a certain day, now I shall have a good action 
on my case because of payment of money, and still 
at sounds only in covenant, and without payment of 
money in this case there is no remedy ; and still, if he 
builds the house and does it badly, an action on the 
-case lies. And also for misfeasance, if money is paid, 
oase lies. . . . And so it seems to me that, in the 
case at bar, the payment of the money is the cause of 
ithe action on the case." (^) 

From this time, therefore, the distinction between \ 
misfeasance and nonfeasance disappeared from the 
action of deceit on the case, and such an action lay 
in every case in which a promisor broke a promise in 
.reliance on which the promisee had acted to his own 
detriment 

(i) Keilway 77, pi. 25. See also Y. B. 20 Plenry VII. 8, pi. 
j8, and Y. B. 21 Henry VII. 41, pL 66. 
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§ 24. As soon as it became settled that in an 
action of deceit on the case, based on breach of 
promise, the measure of damages was not the detri- 
ment sustained by the promisee, but the value of the 
promise, the theory of contract was established in what 
is practically its modem form. The detriment to the 
promisee, which was the cause of action and measure of 
damages in the action of deceit, continued, under the 
name of consideration, to be essential in the action 
of assumpsit. Its amount, however, was no longer 
material, for it had ceased to be the measure of 
damages. 

It is, however, by no means an adequate account 
of the origin and history of the principle of considera- 
tion to say that it is the modern representative of that 
detriment to the promisee originally required in the 
action of deceit If we ask how such detriment came 
to be called consideration, we shall find ourselves- 
constrained to admit that the development of the 
action of assumpsit and of the modem theory of 
contract was a process containing elements of com- 
plication that we have not yet considered. The 
explanation to bd here set forth is that the rule as ta 
consideration, in the form in which it first appears- 
under that name in the action of assumpsit, was not a 
logical development from within that action at all, but 
was a ready made principle imported into the action 
ab extra^ and substituted for the original theory of the 
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action of deceit on the case, such importation and 
substitution being rendered practicable by the fact that 
the new principle was in practice very largely coincident 
with the old. The old principle was, as we have seen, 
that a promise was not binding unless the promisee 
had incurred a detriment by acting in reliance thereon; 
the new principle was that a promise was not binding 
unless there was some legally sufficient motive or 
inducement for making it. These two principles are 
obviously wholly diflferent, and the substitution of the 
latter for the former must be regarded as a distinct 
breach in the logical continuity of the development of 
the action of assumpsit 

§ 25. If, then, the idea of consideration was 
introduced into the action of assumpsit from without, 
where did it originate? Now, it seems pretty clear 
that the idea in question received its first applications 
from the Court of Chancery, where it formed an 
essential part of the equitable doctrine of uses. It is 
needless here to enter into the details of the varied 
and extensive use made of this principle by Equity ; it 
is sufficient to mention the necessity of good considera- 
tion in covenants to stand seised to uses, in conveyances 
without declaration of uses, and in the alienation of 
land subject to uses. The application of consideration 
to the law of uses has been brought into special 
prominence by the importance of this branch of 
£quitable jurisdiction, but there is no sufficient reason 
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that this was the only equitable application of the 
principle. There are some grounds for believing that 
consideration was originally in equity, as subsequently at 
law, a principle of contract That there was an equitable 
jurisdiction in contract is undoubted. In 8 Edward 
IV. (') the right to determine %\3l\\& pro fideilaesioneYf2& 
distinctly claimed and exercised by the Chancellor. 
Fairfax, a judge of this reign, jealous of the growing 
jurisdiction, urged that the action on the case should 
be extended so as to obviate the necessity of an appea) 
to Chancery. (*) From the Diversite de Courtcs we 
learn that " a man can have remedy in the Chancery 
for covenants made without specialty, if the party has- 
sufficient proof of the covenants, since he is without 
remedy at common law." (•) It was doubtless in order 
to check the growth of this jurisdiction that the judges,, 
as abready explained, extended the remedy of deceit 
on the case to nonfeasance. Fineux J., one of the 
authors of the change, remarks that, since the party 
can have assumpsit for a nonfeasance, " there will be 
no necessity for a subpoena.'' (*) On the extension of 
the common law action, Chancery abandoned, to a large 
extent, its jurisdiction over contracts, though a relic 



(1) Y. B. 8 Ed. IV. 4. 

(2) Y. B. 21 Ed. IV. 23. 

(3) Diversity de Courtes, tit. Chauncerie. 

(4) Y. B. 21 Henry VII. 41. 
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of it is Still to be seen in the remedy of specific 
performance. C) 

There is little or no direct evidence that the rule 
of consideration was applied by Equity to contracts, for 
few examples of this branch of equitable jurisdiction 
are now to be found. It appears, indeed, from the early 
bills in Chancery, that the term consideration, with its 
synonym cause, was used with reference to contracts as 
early as the reign of Edward IV. (*) ; but to what extent 
these words had a technical meaning or bore reference 
to a definite legal principle, it is impossible to telL In 
the absence of direct evidence, we must fall back upon 
inference. Considering the importance attached in the 
other branches of equitable jurisdiction to the existence 
of good consideration, it is very improbable that no 
importance was attached to its existence in the case of 
contracts. It is not too much to say that it is in the 
last degree unlikely that equity enforced all promises, 
recognising no limitation upon their validity. And if 
any such limitation was recognised, what should it be 
but the rule as to consideration so familiar in the other 
departments of equitable jurisdiction. Even within the 
law of uses we find the principle applied by Equity to 
contracts, for covenants to stand seised to uses were 
limited by this requirement. That this was an isolated 

(i) See Bro. Ab., Action sur le case, 72; and i Spence, 
Equitable Jur., 645. 

(2) I Proceedings in Chancery, Introd. 70 and 88 (fol. ed. ) 
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application of the principle to a single dass of contracts 
seems a much less probable supposition than that it vas 
merely a particular instance of a rule requiring con- 
sideration in all contracts whatever. Furthermore, the 
principle in question is applied by Equity to contracts 
at the present day. As has been said, specific per- 
formance is a relic of a former general equitable 
jurisdiction over contracts. Now, the application of 
this remedy is still limited by the requirement of 
consideration, a requirement more extensive than at 
common law, inasmuch as the distinction between 
specialty and parol agreements is disregarded. For 
the application of this principle to contracts, therefore, 
either equity is indebted to the law or the law to equity. 
Can the former supposition be maintained when we 
know that to equity is due the origin of the principle 
and its varied application throughout the law of property, 
and even in particular instances to the law of contracts 
itself? The remark of Lord Bacon with respect to con- 
sideration in the law of uses is equally applicable to 
the same principle in the law of Contracts : "You shall 
never find a reason of this to the world's end in the 
law ; but it is a reason of Chancery, and it is this : that 
no court of conscience will enforce donutn gratuitum 
though the intent appear never so clearly." (') 

§ 26. If then, as is contended, the law derived the 
principle of consideration from equity, the question 

(i) Bacon, Reading on the Statute of Uses. 
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remains : Whence did equity derive it ? It is some- 
times answered : From the Civil Law. If this means 
that it resulted from an adoption of the Roman dis- 
tinction between contractus and nudum pctctum^ the 
opinion is untenable. The causae civiles which trans- 
formed pacts into contracts were incapable of generali- 
sation, and even by omitting the formal contracts we 
obtain only the inadequate idea of recompense or quid 
pro quo. The Civil Law supplies, however, another 
application of the term causa which is more to the 
point. Money paid or property delivered sine causa 
could be reclaimed, and a promise made sine causa was 
invalid. (^) This rule applied to both formal and in- 
formal contracts. Causa was not, of course, restricted 
to recompense or quid pro quo, for this was never 
essential to a stipulation, but it included any adequate 
motive or sufficient reason. The rule rendered invalid 
all promises made either under a mistake (sine causa ah 
initio) or for a consideration which failed (causa data 
causa non secuta). Now the Canon Law expressly 
renounced the moribund distinction between contractus 
and pactum^ (*) and this example was followed very 
generally tluroughout Europe. (') This disappearance 

(i) Est et haec species condictionis, si quis sine causa promiserit 

vel si solvent quis indebitum Sed et si ob causam 

promisit, causa tamen secuta non est, dicendum est condictionem 
locum habere. Digest 12, 7, i, pr. and i. 

(2) Deer. Greg. I, 35, I. Pacta quantumcumque nuda 
servanda sunt. 

(3) See Stair's Institutes, I, 10, 7. 
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of the old theory would naturally call into prommence 
the requirement of causa^ as being the only remaining 
limitation upon the binding efficacy of agreements ; and 
that this was actually the case sufficiently appears from 
the following extract from Molina, a jurist of the six- 
teenth century : " Observant etiam Felinus . . . 
et doctores communiter ut jure canonico ex pacto nudo 
actio concedatur, qua paciscens cogetur implere pactum, 
necessariam esse causss expressionem : alioquin reus 
non cogetur solvere nisi actor causam sufficienter 
probet" (*) Molina proceeds to give examples of 
the rule, to identify it with the rule of the Civil Law 
already mentioned, and to distinguish causa in this 
sense from the causa that was originally necessary as a 
vestimentum pacH. 

This same rule, that a cause is necessary to sustain 
a promise, is still recognised in its original form by the 
law of France. (*) An enunciation of the same 
principle, very significant with regard to English law, 
is to be found in Doctor and Student The Doctor of 
Divinity, expounding the Canon law, speaks as follows : 
'^ And of other promises made to a man upon a certain 
consideration, if the promise be not against the law, as 
if A. promise to give B. 20/. because he hath made him 
such a house, or hath lent him such a thing, or such 
other like, I think him bound to keep his promise^ 

(i) Molina, De Justitia, Disput. 257. 
(2) Code Civ. 1131 
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But if his promise be so naked that there is no manner 
of consideration why it should be made, then I think 
him not bound to perform it, for it is to suppose that 
there was some error in the making of the promise* 
. . . And in all such promises it must be under^ 
stood that he that made the promise intended to be 
bound by it, for else, commonly after the doctors, he is 
not bound, unless he was bound to it before his 
promise, as if a man promise to give his father a 
gowne that hath need of it to keep him from cold. 
And also such promises, if they shall bind, they must 
be honest, lawful, and possible, or else they are not to 
be holden in conscience, though there be a cause. 
And if the promise be good, and with a cause, though 
no worldly profit shall grow thereby to him that 
maketh the promise, but only a spiritual profit, as in 
the case before rehearsed of a promise made to an 
University, to a Citie, to the Church, or such other, 
and with a cause as to the honour of God, there is 
most commonly holden that an action upon these 
promises lieth in the Law Common." (^) 

§ 27. Such, then, was the doctrine of the Canon 
law as to the binding efficacy of promises, a doctrine 
established long before the rule as to consideration 
appeared in the Common Law. It is impossible not to 
be struck by the resemblance between the two 
principles. In name, the two are identical; the 
(i) Doctor and Student II. 24. 
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terms, cause and consideratioD, being used as synony- 
mous, both by the Doctor of Divinity and in the 
earliest cases in which the common law principle 
appears. In nature, the two principles are almost 
identical, the only difference being that the Canon 
law recognised as sufficient consideration certain 
matters which were not so regarded by the common 
law. Is it not, therefore, the most probable supposi- 
tion that the rule in question entered the common 
law from the Canon law, and through equity; that 
when the Chancellors, who till the reign of Henry VIII. 
were almost invariably ecclesiastics, began to exercise 
an equitable jurisdiction over breach of contract, they 
adopted a principle lying ready to their hands in a 
system of law with which they were familiar ; and that 
when the common law judges, anxious to absorb this 
equitable jurisdiction over contracts, extended the 
action of assumpsit to cases of nonfeasance, the 
limitation already imposed by equity in such cases 
was adopted by the law, such adoption being rendered 
easy and practicable by the resemblance between such 
equitable limitation and the limitation imposed by the 
original theory of the common law action in question ? 
Such resemblance was too obvious to escape 
recognition. Let us look again at the language used 
by the judges who established the action of assumpsit 
for a nonfeasance. " If I covenant with a carpenter 
to build a house, and pay him twenty pounds for the 
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house to be built by a certain day, now, I shall have a 
good action on my case because of the payment of the 
money, and still it sounds only in covenant, and 
without payment of money in this case there is no 
remedy.'* (^) The payment of money by the plaintiff 
was originally conceived as constituting that detriment 
to him which was necessary to found an action of 
deceit ; but nothing could be more natural than for it 
to be looked at from the other side as a benefit or 
recompense to the promisor, and for the rule requiring 
such benefit or recompense to be identified with the 
rule as to consideration, already familiar in equity, and 
probably applied by equity in that very jurisdiction 
over contracts which the common law now absorbed. 

§ 28. It is difficult to say exactly ' when the 
equitable principle of consideration became established 
in assumpsit There is a singular dearth of evidence 
on the point, but the change must have taken place 
between the end of the reign of Henry VII., when 
assumpsit was extended to nonfeasance, and the 
beginning of the reign of Elizabeth, when the rule 
appears as perfectly familiar. (*) 

§ 29. Such, then, I take to be the true origin and 
history of the principle we have been considering. 
The subject is one of difficulty as well as of in- 
terest, and there have been advanced more theories 

(1) Keilway 77, pi. 25. 

(2) See Dyer 272 a. 
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than one, at variance with that just set forth. Mr. 
Justice Holmes, (') for example, has contended that 
the modem rule as to consideration is merely a 
modification of the ancient requirement di quid pro quo 
in the action of debt But this view seems untenable. 
It is based on a mistaken view of the original contents 
of the idea of consideration. Between this idea, as 
originally understood, and that of quid pro quo^ there is 
a gap too wide to be bridged by any theory of develop- 
ment. Furthermore, quid pro quo was confined to the 
action of debt, while consideration (as a rule of the law 
of contract) was found only in assumpsit. Thirdly, this 
latter principle was well known in the law of property 
some time before it appears in that of contracts; it 
seems scarcely probable, therefore, that it was derived 
from the action of debt. Again, it is alleged that the 
modification by which quid pro quo became con- 
sideration, was the recognition of detriment to the 
promisee as well as benefit to the promisor. But in 
debt this extension was again and again attempted 
without success ; f ) it is improbable, therefore, that it 
could have succeeded in assumpsit. Lastly, the two 
principles lived on independently in their own spheres, 
and the clearest distinction was always drawn between 

(i) Holmes, The Common Law, pp. 247-288. See also an 
article by the same author on Early English Equity in the 
Law Quarterly Review, Vol. I. 

(2) See Y. B. 37 Henry VI. 8 ; Y. B. 20 Ed. IV. 5 ; 3 Croke 193. 
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them. Thus, in 27 Henry VIII. it is said : " I under- 
stand that one cannot have a writ of debt except when 
there is a contract ; for the defendant has not quid pro 
^uoy but the action is founded solely on the assumption, 
which sounds merely in covenant." Q) Again, in 27 
and 28 Elizabeth : " In assumpsit it is not necessary 
that they contract at the same instant, but it suffices if 
there be inducement enough to the promise, and 
although it is precedent it is not material ; otherwise, 
in debt it is requisite that the benefit come to the party, 
otherwise, for want of a quid pro quo^ debt does not 
lie." Again, as late as 4 Charles I. : " There is no 
contract between them, nor hath he any quid pro quo^ 
but he ought to have had an assumpsit." (^) Could 
two principles have been kept so distinct if one had 
been merely a modification of the other, permitted by 
the laxity of the law ? 

§ 30. Another theory opposed to that here advo- 
cated has been put forward by Professor Ames in two 
able articles on the History of Assumpsit, published in 
the Harvard Law Review. (*) It is contended by him 
that consideration is identical with the detriment to the 
promisee which was always necessary to found the 
action of deceit on the case. I have already attempted 

(1) Y. B. 27 Henry VIII. 24. 

(2) Dyer 272 a. note. 

(3) 3 Croke 193. 

(4) Harvard Law Review II., pp. i and 53. 
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to show how great a diveigence there is between these 
two ideas, a divergence so great that it is impossible 
to regard the one even as a logical development of the 
other, far less as identical with it Consideration i» 
not identical with the detriment necessary in the 
action of deceit, bat is its bastard offspring. Professor 
Ames himself candidly admits that his theory will not 
hold true of every species of consideration, for he 
excepts the consideration of a precedent debt On 
the same gromids it would be necessary to except the 
consideration of moral obligation. His explanation of 
the consideration of a precedent debt, on which was- 
founded the action of indebitatus assumpsit^ is that 
such consideration was identical with the quid pro quo- 
which was necessary in debt But it is difficult to see 
how a pre-existing debt can amount to quid pro quo. 
If it could, it would be a valuable consideration iA the 
ordinary kind, and would not require any special 
explanation. Nor is it explained by Professor Ames* 
how any such application of the rule as to quid pro qua 
obtained entrance into the action of assumpsit The 
admitted exception is one of those that disprove the 
rule. 

§ 31. The appearance of the principle of con- 
sideration marks the establishment of the law of 
contract in what is practically its modem form. Into 
the later history of this branch of the law, therefore, I 
do not intend to enter. 
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